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Brief History of The Center for Social Gerontology
TCSG's mission is to insure that older persons at all socio-economic and health levels are able to meet their needs and use their talents and abilities in a changing society.  We undertake to lead, and even prod, policy makers and others in the field to consider carefully the implications of the aging of America in formulating social policies and programs.







TCSG Mission Statement

The Center for Social Gerontology, Inc. (TCSG), a non-profit organization, was established by Wilma Donahue, Ph.D., in 1971 as the International Center for Social Gerontology.  In 1985, TCSG adopted its current name to reflect a shift of focus from international to national activities, and moved its headquarters from Washington, D.C. to Ann Arbor, Michigan.


The general purpose of TCSG is to promote the individual autonomy of older persons and advance their well-being by:  (1) encouraging and conducting research on various issues important to development of sound social policy and programs; (2) disseminating information and research findings through all channels of communication; (3) educating public policy makers on issues affecting older Americans; (4) conducting training programs to enhance the skills of professional and technical workers in the field of aging; and (5) working directly with older persons to ensure that they are aware of their legal rights and able to adapt to the demands of society.


Since 1985, TCSG has been funded by the Administration on Aging (AoA) as a National Support Center in Law & Aging (NSCLA).  As a NSCLA, TCSG has focused on both legal services delivery systems issues and on substantive areas of the law that most affect vulnerable elders, including minorities.  TCSG has worked in-depth with approximately 25 states on legal standards during the last three years alone -- today, 11 states have final standards and the remainder are in process.  Similarly, TCSG has helped states such as Wisconsin and Michigan develop new state-of-the art legal reporting systems that measure the financial and human impact of legal services.


Both as a NSCLA and its other work, TCSG has a tradition of addressing difficult substantive issues, conducting thorough research, and proposing pragmatic solutions, followed by active dissemination that results in policy and programmatic changes on the national, state or local levels.  TCSG's landmark AoA-funded study of public and private guardianship programs a few years ago resulted in TCSG proposing model standards for such programs.  Those standards were disseminated by the U.S. House Select Committee on Aging in 1988, and they have been widely quoted and used across the nation.  


TCSG believes that publications are necessary if others are to make use of the knowledge generated.  Since its inception, TCSG has published well over 100 articles, manuals and training materials.  TCSG's newsletter, Best Practice Notes, is received by most of the Aging Network and all publicly funded legal providers, and is highly praised for the quality and timeliness of its substantive and delivery systems articles.  TCSG's guides have been singular in their effectiveness in defining the role of elder law programs and legal services developers.  The Comprehensive Guide to Delivery of Legal Assistance to Older Persons and Guidelines for Planning and Evaluation of Legal Assistance Programs Funded the Older Americans Act have become "the" manuals on these topics for developers and legal programs.  Likewise, TCSG's 1994 Guide to the Development of Statewide Standards for the Delivery of Legal Assistance to Older Individuals has become the starting point for most states as they work on standards.  Under its 1995-1998 grant from the AoA, TCSG is continuing its work as a NSCLA.


Also under a grant from the AoA, TCSG recently conducted a national study of guardianship systems around the country.  Despite the seriousness and widespread nature of concerns about guardianship and efforts for reform, little was known about the workings of the system nationwide.  The project focused on five major areas of research:  (1) individuals affected by guardianship; (2) factors triggering the filing of petitions; (3) the availability, utilization, and effectiveness of alternatives to guardianship; (4) the process for imposing guardianships; and (5) the impact of imposition of a guardianship.  Under a separate grant for the AoA, TCSG developed the following three publications to disseminate project results:  National Study of Guardianship Systems:  Findings and Recommendations; National Study of Guardianship Systems:  Implications for Additional Research; and National Study of Guardianship Systems:  Implications for Judicial Education. 


  Currently, under funding provided by the Retirement Research Foundation, TCSG is taking its unique guardianship mediation pilot project in Michigan, and using it as the basis for a nationwide guardianship mediation training project.  TCSG is in the process of training four national pilot sites -- non-profit and for-profit centers for dispute resolution -- to perform adult guardianship mediations, and is developing a comprehensive training and resource manual, Adult Guardianship Mediation Replication Manual.  Also, under its current funding as a NSCLA, TCSG continues to provide on-site technical assistance to states on issues such as statewide standards, reporting, and elder rights planning; to publish Best Practice Notes on a quarterly  basis; and to develop highly useful and effective resource manuals on key topics.
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I.
INTRODUCTION

One of the most significant concerns of older persons is the potential need for intervention by others in the management of their financial resources and personal affairs.  For a variety of reasons, some older persons become unable to manage some, or all, facets of their lives.  For example, they may experience mental confusion
 or develop a physical ailment, either of which may prevent them from attending to such everyday needs as paying bills, shopping, cleaning or cooking.
  When this occurs, legal and social interventions are likely to be called into place.  Too often the interventions arrive either too late or too soon, are inappropriate, or create a situation that is more detrimental to the well-being and dignity of the older person than the original problems.


The existence of functional limitations among the elderly population does not mean that confusion, disability, or incapacity are consequences of old age, nor does it mean that young people are not afflicted with such problems.  It does suggest, however, that attorneys provide a valuable service to their clients by counseling them to consider and prepare for the possibility that as a result of accident or disease, interventions and surrogate decision-making may be necessary at some future date.  Furthermore, it suggests that a proper understanding and utilization of the alternatives open to individuals before the onset of incapacity
 or disability may help prevent the imposition of improper and inappropriate interventions after its onset.
  


Increased awareness of alternatives is important for both individuals needing services and their family and friends, who may have little knowledge of options available instead of guardianship.
  Because many family members may feel they need to choose between a guardianship and no intervention, they may choose to go the route of guardianship.
  Understanding of available options is essential to ensure that individuals needing only minimal intervention, such as assistance with paying bills, do not get "defaulted" into a guardianship.    


These substantive curriculum materials on guardianship and alternative legal interventions attempt to familiarize the advocate with the types of legal tools available to provide personal and property management for the incapacitated older client and with the possibilities for advance planning by individuals, so that surrogate decisions will be made according to their directives if they later become incapacitated.  The purpose of this presentation is to encourage and foster the preservation of individual autonomy of older persons to the extent possible.  These materials also attempt to identify those options that will help clients maintain maximum control over their lives at any given point, while being aware of and planning for possible future limitations.


In order to encourage the use of legal options, and a more appropriate use of guardianship, the goal is to go beyond a mere description of the tools available, to an examination of the benefits and dangers inherent in the use of each tool.  Although we hope to broaden the range of options that attorneys offer to individuals facing these dilemmas, we realize that no degree of knowledge can assure easy answers to the very real and complex problems arising in the area of surrogate decision-making.


Having stated the intended objectives and aspirations for this material, we should also point out the limitations.  The substantive curriculum material discusses legal options for advance planning and intervention.  It does not attempt to prescribe the social work or psychological means by which one can help the client.  Nor does it attempt to provide medical information that will tell whether a certain type of conduct is the product of "free will," of a reversible medical or psychological condition, or of an irreversible dementia.
  Although not addressed here, these issues should be of initial concern to any advocate faced with a client of questionable competence.
  By encouraging such a client to obtain good medical care and a medical assessment, the advocate will have a clearer idea of the exact nature of the problems facing the client.  In some cases, the assessment may reveal that the client's confusion is reversible.


The presentation begins with a general discussion of the state's right to intervene in the private lives of individuals, and focuses on the traditional form of legal intervention -- guardianship.  It examines the theoretical, legal, and philosophical underpinnings of guardianship, and the ramifications of its imposition.  Guardianship is the most intrusive legal intervention available, besides civil commitment,
 and probably also the most widely used intervention.
  It is important to give careful consideration to its purpose as well as its consequences.  Following this discussion, several hypothetical situations are described for purposes of illustrating the kinds of cases in which intervention issues may arise.  Finally, the options for property management and personal care which currently exist are examined.  These include protective and social services, case management, personal money management services, joint property arrangements, durable powers of attorney, advance directives, health care consent statutes, trusts, representative payeeships, as well as guardianship and conservatorships.


With the exception of Section III, Part A(5) (which discusses representative payee arrangements under various federal benefit programs) and Section III, Part B(1) (which discusses the Patient Self-Determination Act), the existence and manner of exercising the various options are all governed by state laws which may vary a good deal from jurisdiction to jurisdiction.  Where possible, we have attempted to highlight major variations in these laws.  This is particularly true of the discussions of durable powers of attorney, living wills, and guardianships.

II.
STATE INTERVENTION


Typically, society intervenes in the life of an individual who is found incapable of decision making, through the legal process of guardianship.  Guardianship is a legally prescribed relationship in which the state gives one person (the guardian
) the right and the duty to make decisions for, and act on behalf of, another person (the ward).  Of the range of possible interventions, this is the most intrusive on the rights and privacy of an individual with limited capacity.
  Depending on the extent of authority given to the guardian, the ward may be reduced to the legal status of a child, losing the right to control almost every aspect of life, including the right to choose where to live and with whom to associate.

The consequences of guardianship upon the civil rights and liberties of the ward are many and drastic.  The most important thing lost is probably the most basic civil liberty of all: the right of self-determination.  This right to make choices about one's life and to determine where one's own interests lie are among the most basic aspects of one's integrity as an individual.  This ability to make choices is curtailed because guardianship proceedings result in the deprivation of a great number of civil liberties which most persons take for granted.  For example, the ward typically loses the right to manage his or her own finances, to write checks, to contract or sue and be sued, to make gifts, and generally to engage in financial transactions of any kind.  More importantly, the ward loses the very basic right of freedom of association and freedom of travel, as the guardian is usually given the power to determine the ward's place of residence and is thus empowered to place him or her in an institution of the guardian's choice.

Obviously, the loss of personal liberties and the stigma attached to the label "incapacitated" can be severe blows to the ward's sense of self worth.
  In light of the serious consequences of guardianship, it is important to understand the motivation behind its imposition.

The Philosophy of Intervention 


The decision of the state to intervene in the private life of an individual rests upon the balancing of three different philosophical principles: (1) autonomy; (2) communal values; and (3) beneficence.  The first, autonomy, is the touchstone around which our society and government are fashioned.
  In our society we believe, in general, that barring injury to others, the individual should be given the utmost freedom to do as he pleases.  Autonomy, however, is circumscribed by communal values and by the principle of beneficence.  


Communal values are the morals and ideals of the society in which we live.  Because we as individuals are part of this larger society, our individual actions or decisions must not offend the mutual sensibilities of the community, but must remain within the parameters of acceptable behavior as defined by the collective values of the group.  Communal values are the basis for the state's power to intervene against individual autonomy, when an individual's actions threaten greater societal values.


The principle of beneficence or paternalism underlies state intervention where the state perceives that an individual's actions hurt or threaten to hurt him or herself.  In that instance the state restricts individual autonomy to act for the benefit and the good of the individual, not specifically for the protection of societal values.
  


 Alone, each principle, autonomy, beneficence or communal values, is a noble and praiseworthy goal.  However, circumstances often bring the principles into conflict, requiring that a choice be made between them. The clash between the different principles is illustrated by the following example. An elderly woman, Dinah Adams, is known to have neither running water nor electricity in her urban house.  When necessary, she walks to a nearby church to fetch water.  Ms. Adams has a lawyer who has been appointed as her guardian.  The lawyer is aware of the problem she is having with her electricity and water.  The difficulty is that she wants no workmen in her house.  Her guardian has invited her out for lunch several times, so workmen could make repairs in her absence, but the workmen have never been able to complete the task.  The lawyer wants to arrange a temporary commitment in order to effect a forced absence just long enough to allow the work to be completed.  Should society do that which it perceives as beneficent, namely providing Dinah Adams with water and electricity, at the cost of overriding her autonomy and independence, i.e., ignoring her decision not to allow workmen into her home and committing her against her will?


Another example is found in the case of Roger Cunningham, a hospital patient in his early seventies who is refusing medical treatment for cancer.  The doctors believe that the refusal stems from his depression and that the depression will respond to anti-depressant medication.  If Mr. Cunningham takes the medication, his decision to refuse cancer treatment might be different.  Should society allow him to remain autonomous and honor his refusal of treatment?  To what extent should the decision be based upon the condition in which he would leave his survivors if he does not receive treatment?  Should society beneficently compel the medication that is expected to relieve his depression so that he can decide more competently, but then honor any refusal he may make thereafter?  Should society compel treatment with or without the depression-relieving medication?


The questions raised by the examples above cannot be answered without examining the weight to be placed on one philosophy when it conflicts with another. In those instances where the individual's autonomy is threatened by communal values, it is important to re-examine just what societal values are being threatened and how important those values are when balanced against the individual's right to self-determination.
  Similarly, when an individual's decision is being overridden for beneficent reasons, the perceived danger to the individual and the good that might be accomplished by overriding that individual's autonomy must be carefully scrutinized and weighed against the dangers of limiting individual autonomy.  

The Powers of the State to Intervene 


There are two basic forms of power invoked by the state for the purpose of overriding autonomy and intervening in the private life of the individual.  These two powers are closely related to the concepts of communal values and beneficence.  When the state intervenes to protect its citizens from the actions of an individual, and its focus is on the interests of society, the state intervenes under its police power.  The criminal justice system is the most obvious example of the exercise of the police power.  When state interventions are imposed for benevolent reasons, i.e. to protect and look after the interests of an individual unable to care for himself or herself, the state acts under the doctrine of parens patriae.


The concept of parens patriae
 originated in England almost 700 years ago, when the king was responsible for protecting and caring for the person and property of subjects who were legally disabled.  The concept remains with us today.  Under the parens patriae power, the state has the right and the imputed responsibility to step in and act in the best interests of those individuals who are unable to care for their own needs.  It is the doctrine under which states assert the authority to appoint guardians as surrogate decision makers for incapacitated adults.
  

The paternalistic and benevolent purpose embodied in the parens patriae power has traditionally had the impact of limiting the procedural safeguards accompanying its use.
  Despite the fact that the appointment of a guardian means the loss of important civil liberties, the procedural safeguards surrounding the imposition of guardianship have traditionally been very lax
, and guardianship proceedings have customarily been regarded as informal and non-adversarial.  Only recently have there been significant efforts to reform state guardianship laws and practices.
   Typically, guardianship proceedings have been accompanied by one or more of the following: (1) inadequate notice to the proposed ward;
 (2) absence of the proposed ward at the hearing;
 (3) use of relaxed rules of evidence at the hearing;
 (4) the absence of legal counsel to represent the proposed ward;
 and (5) no medical evaluation of the proposed ward.
  Because of the asserted beneficial purpose of the hearing, many judges have not closely scrutinized the appropriateness of the intervention before granting the guardianship petition.
  Also, courts have not always limited the scope of the guardian's power over the ward to the minimal extent necessary to protect the ward.


The state's use of  the police power, in contrast, is subject to substantial legislative and judicial scrutiny.  The police power is the power retained by the states to insure the safety, health, morals and general well-being of its citizens.  This power is invoked whenever an individual threatens that well-being.  It is not invoked for the benefit of the individual, but rather for the benefit of the community.  The police power is the power under which criminals are restrained and under which civil commitments traditionally were granted.
  Because use of the police power obviously pits the state against the individual, favoring the collective decision of the community over the values and decisions of the individual, the individual is typically granted stringent procedural protections -- e.g., the right to be tried by a jury of peers, the right to effective counsel, the right not to incriminate oneself, the right to meaningful notice, etc.


Despite the differing purposes of state intervention under its parens patriae and police powers, the consequences to the individual are substantial under both forms of intervention.  Thus, while the laxity of guardianship procedural safeguards may seem justified by the beneficial purpose of the state's intervention, the state's motivation is largely irrelevant to the individual who suffers under its actions.   For all too many wards, guardianship is an inappropriate and overly restrictive intervention.
  Not only is the ward deprived of a host of constitutional freedoms, but he is stigmatized by a determination of incompetence.  The result is often resentment and alienation.  Furthermore, there is evidence to suggest that the imposition of guardianship sometimes leads to involuntary confinement in an institution with a resultant hastening of death.


Concerns about the negative consequences of guardianship and the importance of maintaining the individual's autonomy are reflected in recent legislative reforms.  These reforms represent a trend away from traditional paternalistic approaches, and toward policies and laws that focus on maximizing autonomy and independence for older persons.
  In many jurisdictions the laws have been revised and the procedural safeguards accompanying a guardianship petition have become more strict and more formalized.
  New and revised statutes typically (1) use the term "incapacitated" rather than "incompetent" in an effort to reduce the stigma associated with guardianship; (2) strengthen procedural protections, including the right to notice, the right to counsel as advocate, the right to attend the hearings, and the right to a jury trial
; (3) require more compelling evidence of the need for guardianship;
 (4) state a preference for limited guardianships; (5) strengthen safeguards to prevent abuse and exploitation by guardians; and (6) simplify the process for terminating guardianships.


In addition to changes in statutory law, courts are beginning to recognize the seriousness of guardianship and the need for procedural protections.  At least one court has held that because "guardianship involves such a significant loss of liberty . . . we now hold that the ward is entitled to the full panoply of procedural due process rights comparable to those present in involuntary civil commitment proceedings."


With these changes, the distinction between intervention under the states' police power and intervention under the states' parens patriae power is becoming less clear.  Increasingly, it is recognized that individuals subject to guardianship, like those whom society attempts to control and punish through the criminal justice system, are at risk of losing important rights and are thus entitled to due process protection.  It should be noted that although awareness of the potential for abuse in guardianship proceedings has increased, much work remains to be done.

Incapacity 


Examination of the criteria upon which guardianships are imposed reveals further dangers in their use.  A guardianship is deemed appropriate when the proposed ward is found to fall under the definition of incapacity contained within a particular jurisdiction's statute.  At that point the ward is termed "legally incapacitated."  The statutory definitions of incapacity vary from state to state.  Traditionally, incapacity has been shown by finding that the individual has met a two part test: (1) the individual suffers from a condition affecting mental capacity (i.e. mental or physical disability or infirmity, mental illness, chronic alcoholism, or drug addiction)
; and (2) certain functional or decision-making disabilities result from this condition (i.e., the individual is incapable of self care, of communicating decisions, of managing business affairs or of exercising family responsibilities; or, the individual is liable to dissipate his estate or likely to become the victim of designing persons).


Under this traditional definition of incapacity, the ward is only incapacitated where one of the conditions listed in the first part of the test causes one or more of the socially disapproved behaviors listed in the second part.  However, the courts have typically relied almost exclusively on a medical diagnosis to impose a guardianship.  This requirement has often led to an exaggerated reliance on:

the condition of [the proposed ward's] mind, a condition measured not in terms of common sense behavior, but by medical opinion.  Since the medical opinion often fails to connect its labels with any operative behavior, the proposed ward is merely categorized by means of a conclusionary diagnostic label without further explanation.

In other words, courts have frequently, and erroneously, equated medical incapacity with legal incapacity.
  This is problematic because a medical diagnosis is not a sufficient evaluation of a person's ability to function on a day-to-day basis.

Excessive reliance on medical diagnosis is also fostered by the fact that the second part of the incompetence test is often poorly documented.  Courts have typically been presented with little concrete evidence of functional or decision-making disabilities that arise from the medical condition.  In all too many instances, the allegations of the respondent's incompetence have lacked specificity, the evidence against him or her has been hearsay evidence, and the respondent has not appeared at the hearing to contest that evidence.
  


In response to these criticisms, new statutory definitions of incapacity have focused on the potential ward's actual behavior and functional abilities.
  These statutes require more than a medical diagnosis for a declaration of incapacity -- they require evidence of the individual's functional abilities and inabilities, thereby creating a more complete picture of the proposed ward's condition.  Although the specific requirements vary, the new  definitions focus generally on whether and how the individual performs certain daily living activities, and how much decision making assistance is needed.  Examples of day-to-day activities that functional assessments may examine include the individual's ability to (1) eat properly, (2) dress, (3) maintain good hygiene, (4) use the bathroom, and (5) maintain a safe home.
  Information about the individual's support network, such as friends, relatives, and options for transportation and medical care, is also useful.
  


Many new statutes also expand the scope of professionals that may be appointed to examine the potential ward.
  Some laws accomplish this by requiring the appointment of an individual who has special knowledge of functional impairments;
 other laws require appointment of a "health care professional" with experience in functional assessments.
 Some statutes allow the proposed ward to request an independent evaluation by a physician or "mental health professional."
  At least one state requires the appointment of a "court evaluator," who must have "knowledge of property management, personal care skills, the problems associated with disabilities, and private and public resources available for the type of limitations the person is alleged to have. . . ."


Another trend in new statutes is to require the examiners to provide more detailed assessment reports that support their conclusions with specific facts.
  For instance, one statute requires the potential ward's examining committee to submit a report which includes "an evaluation of the alleged incapacitated person's ability to retain his specific rights . . . a description of any matters with respect to which the person lacks the capacity to exercise rights, the extent of that incapacity, and the factual basis for the determination that the person lacks that capacity."
  Other statutes require the examiners to explain how any identified disabilities affect the person's decision-making capacity or ability to manage personal care activities.


The move to improve the validity and reliability of incompetence determinations is gaining strength.  States continue to revise guardianship statutes in order to strengthen procedural safeguards,
 revise definitions of incompetence to remove language which is highly subject to value judgments,
 delete "advanced age" from the list of conditions affecting mental capacity,
 revise definitions of incompetence to increase the weight courts must give to the second step of the definition of incompetence,
 and encourage courts to rely on evidence derived from a functional evaluation of the ward rather than a psychological, medical, or psychiatric assessment.
  With the advent of these changes it is hoped that the process of determining incompetence will become more reliable.


Nonetheless, it is important to remember that despite the improvement in statutory definitions of incompetence, the use of stricter procedural protections, and the reliance on more specific evidence of functional impairments, there is no way to eliminate the inherent uncertainty of determining incapacity.  Evaluating another person's ability to function and understand the consequences of his decisions is an extremely difficult task which requires setting aside one's own subjective values about appropriate or inappropriate behavior and decisions. Capacity or competence is not tied to chronological age, nor to any other objectively determinable factor.  Consequently, determining incompetence or incapacity will remain a difficult task, fraught with the possibility of error.


The possibility of error becomes even more serious when we consider the fact once guardianships are imposed, they are not often removed.
  The guardian usually has no incentive to petition for removal; and the ward, although perhaps capable of handling his or her own affairs, may well be incapable of circumnavigating the intricacies of filing a petition for removal.
  In addition, the ward often may have the burden of proving that he or she is no longer incapacitated.

The Need for Less Restrictive Alternatives 


Taking together the uncertainty of any real benefit and the inherent difficulty of making any incompetency determination, it is clear that petitioning for guardianship is a problematic step.  Nonetheless, this problematic step is sometimes unavoidable.  Clearly there are instances where no other solution exists.  However, it is only in these instances that guardianship should be pursued.
  Before limiting the individual's loss of autonomy through guardianship, all intermediate alternatives should be examined.  If a guardianship is the only choice, then all efforts should be made to limit the guardianship so that the guardian receives only those powers necessary to provide for the needs of the ward.
  Accordingly, the materials that follow, while examining guardianship, will focus primarily on alternatives.  

Hypothetical Cases

To make the examination of alternatives more meaningful, some hypothetical scenarios in which social or legal interventions may be appropriate are set out below. 


Ronald Stiles:  Mr. Stiles is a 65 year old widower who recently suffered a severe stroke.  He is no longer able to communicate, and does not appear to be able to understand those around him.   In addition, he has lost the ability to use his legs and is confined either to his bed or a wheelchair.  Prior to the stroke, Mr. Stiles lived alone in the house he and his wife had built.  He was relatively self-sufficient at that time, handling all of his own financial matters.  Although someone else cleaned the house once a week, he did all of the cooking and laundry himself.  His son stopped in two or three times per week, helping out by running errands and driving Mr. Stiles to the doctor, the store, and the bank.  Mr. Stiles has made no previous legal arrangements for surrogate decision making.


Terry Barnett:  Mr. Barnett is 81 years old.  He has been a widower for the past 7 years and lives by himself in a condominium in Florida.  He golfs and bowls once a week.  Recently, Mr. Barnett has been having trouble figuring out his bills and he has even paid several bills more than once.  Mr. Barnett continues to drive, but in the past two months he has become lost while driving at night.  Furthermore, the police have pulled him over twice for driving at night without his headlights on.  His car is always beautifully clean and polished, however, it has bald tires and the brakes are bad.  Mr. Barnett refuses to take the car to the service station because he believes that "they are all a bunch of chiselers.  They tell you that you need new tires when your tires are perfectly good."  Mr. Barnett does all of his own cleaning and cooking.  He eats breakfast and lunch at home and he goes out to dinner every night.  Last week the manager of the restaurant stopped Mr. Barnett in the parking lot after he forgot to pay for his meal.


Mr. Barnett's son is aware of his father's problems with his bills.  Because he lives in Minnesota, he has arranged to have Mr. Barnett's neighbors, the Pelicans, take charge of Mr. Barnett's financial affairs.  The Pelicans have Mr. Barnett's checkbook and Mr. Barnett brings them his mail every day.  Because Mr. Barnett has locked himself out of his house several times, the Pelicans also keep a copy of his door key.


The Pelicans have just called Mr. Barnett's son and told him they can no longer be responsible for paying Mr. Barnett's bills.  Mr. Barnett comes over to talk to them about his money and other affairs three to four times a day, and the Pelicans have overheard Mr. Barnett telling other neighbors that they are stealing his money.  The Pelicans tell Mr. Barnett's son that they don't think Mr. Barnett should continue to live on his own.  They note that Mr. Barnett has begun to get confused about who people are and what day it is.  Mr. Barnett's only other child, a daughter, lives in New Jersey.


Ruth Baker:  Ruth Baker has spent the last ten years of her life caring for her aging mother.  She is concerned that her children may end up doing the same for her.  She wishes to plan for the possibility that she may one day be incapable of caring for herself or of making decisions for herself.


Alan Brown  For months Sara Brown had been worried that her husband Alan, didn't love her anymore.  She thought perhaps he was having an affair.  He seemed not to pay attention to her anymore, was self-absorbed and easily distracted.  Her first inkling that he might be ill was when Alan confessed that he was unable to remember their visit to their son the day before -- it was as though his memory had been wiped clean.  Gradually Sara noticed Alan forgetting more and more things, including how to balance the checkbook and how to change the oil in the car.  He still seemed able to do other habitual things like driving and reading.


Eventually the Browns went to a neurologist and Alan was thoroughly tested and evaluated, which resulted in a diagnosis of senile dementia of the Alzheimer's type (Alzheimer's disease).  Within a year of forgetting the visit to his son, Alan had to take early retirement, and became unable to drive or read more than a few words at a time.  He was likely to wander out of the house and become lost, and Sara feared he would cause a fire by turning on a burner of the stove under an empty teapot.  She was managing reasonably well, however, until the night Alan refused to sleep.  He became more and more agitated, did not recognize her, and struck out in fear when she came near him.  After several nights of this, Sara was in a state of physical and emotional exhaustion.


Robert Smith  Robert Smith, age 79, has lived alone since his wife died last year.  His children have noticed that his memory is beginning to fail and that he is slower in getting around than he used to be.  He has always loved "tinkering" and has three old cars in the back yard in various states of disrepair.  The neighbors have recently started threatening to take him to court to clean up the yard.  His children are concerned that he does not always pay his bills regularly.  Once last year the electricity was cut off because he had misplaced several bills and didn't pay them.


Last month, a young man, John, moved into the spare bedroom of the home.  Mr. Smith's children do not know John and are not sure what the arrangements are, but Robert has suggested to them that John is helping him more than the children ever have.  Sometimes when the children call, John answers the phone and says that Robert is not available to talk.  


The daughter, Laura Smith is afraid that John is controlling Mr. Smith and will take money from him or even try to get the house.  She also wants to get the yard cleaned up, which her father has resisted.

________________________



The curriculum material which follows explores the options open to the individuals in the examples above.  Because the focus should be on promoting autonomy, the initial step in any discussion of intervention should be an examination of the appropriateness of intervening at all.  It may be inappropriate to intervene just because an older person's behavior seems unusual, such as a 70 year old man giving his 22 year old girlfriend furs and diamonds.  Only after concluding that intervention is needed should one move on to a discussion of which intervention is most appropriate.  


The discussions for each alternative intervention include the following:

-
a definition and description of the intervention;

-
an explanation of the mechanics of the intervention;

-
the advantages and drawbacks of the intervention; and

-
for several interventions, examples of the appropriate circumstances in which to use the intervention.


Unfortunately, this material cannot answer many of the extremely difficult questions which one encounters when examining issues of intervention.  There often is no good answer, only one that is better, or less bad than another.  Keeping this limitation in mind, we move on to a discussion of alternatives to guardianship.

III.  A.
PROPERTY MANAGEMENT
(1).
Money Management Alternatives

In this section, options are explored for those individuals who function well except for their handling of daily financial matters.
  Because problems with financial management can and often do lead to guardianship, these flexible and effective options deserve serious consideration.
  Money management alternatives include: automatic, direct, and telephone banking; personal money management; insurance claim preparation and filing; tax preparation; investment counseling; and back-up reporting of late utilities payments.
  Some of these are described below.  

Description

Direct Deposit:  For regular sources of income, such as social security payments or pension payments, direct deposit can usually be established.  With a direct deposit arrangement, the check is sent directly to the individual's bank and deposited into the account of his or her choice.  The check can also be split among accounts, e.g. $50 can be put into savings each month while the remainder is put into the individual's checking account.  The individual will be mailed a record of each deposit.  Direct deposit is extremely helpful for those individuals who tend to forget or misplace their checks and for those individuals who have disabilities which prevent them from traveling to the bank.  A copy of the direct deposit application form for federal government benefits (i.e. Social Security, SSI, etc.) is included as Appendix A.   


Telephone Banking:  Many banks now offer a new service called telephone banking.
  This form of banking permits a touch-tone phone caller to obtain account information and to make transactions between accounts.  Services offered vary among banks, but can include balance inquiries, check withdrawals, transfers from one account to another (e.g., from a savings account to a checking account), tax information, and loan information.  Telephone banking is particularly useful for those individuals with disabilities or limited transportation options that make it difficult to travel the bank.


Automatic Banking:  Many banks have arrangements to automatically pay those bills which individuals receive on a regular basis.  If the client is forgetful of these bills, but manages fine on a daily basis and has a relative or trusted friend who can help with occasional unusual mail, automatic banking may solve much of the problem, with no effect on the client's autonomy.

  
Billpaying Service/Personal Money Management:  If the client has adequate resources, a personal money manager or billpaying service may be hired.  These services are usually staffed by bonded professionals, often CPAs, who marshal all of the individual's assets and pay routine monthly bills, such as utilities, rent, mortgage, telephone, insurance, groceries, and homemaker services.
  They may also prepare the individual's yearly tax returns, help balance checkbook statements, provide investment counseling, and aid in completing Medicare and other insurance forms.  The fees charged by these organizations vary.  Some charge a flat fee (for example $50/month) while others charge a percentage of the individual's monthly income or of the value of his or her total estate and/or assets (for example 1-3%).  Certain organizations vary their fees depending on the client's ability to pay (for example $0-$50).
  More recently, billpaying organizations that utilize volunteers have begun to appear.


Rather than hire a bill-paying service, a competent client may choose to appoint an organization or individual as his agent to act in his place for financial decision-making.  This may be accomplished through the creation of a power of attorney,  a useful tool which in most states may be tailored to meet the client's particular needs. 
 

Utility Late Payment Back-up Reporting:  Some utilities have programs under which the utility will not discontinue electrical, gas, or telephone service without notifying one or two other people besides the customer.  For example, a gas company may agree to notify a customer's children before it shuts off service due to unpaid bills.  These programs are not automatic.  Often they are not advertised, so they must be sought out by calling the utilities and other help-providing groups.  However, these programs are well worth discovering as they are non-invasive and provide a useful safety net if a client is only occasionally prone to forget a bill.

Advantages of Money Management Alternatives



These money management alternatives offer the advantage of being very limited in scope.  They only remove that degree of control necessary for accomplishment of the specific financial task at issue.  Furthermore, the individual maintains ultimate control over financial matters.  He or she may terminate the direct deposit, automatic banking, or money management service at any time.  Finally, these services may be more palatable to the individual because they are easily viewed as a convenience, rather than as a lessening of the individual's autonomy.

Disadvantages of Money Management Alternatives
  
Because there is no court oversight of money management alternatives, there is always the potential for financial exploitation of the client.  However, this possibility for abuse can be mitigated if the service provider is bonded and insured.
  Second, these alternatives may lack uniformity in staffing qualifications and services offered
, and if no volunteer or publicly funded billpaying service is available, this option may be too costly for an individual of limited means.  Generally speaking, however, there is little negative to be said for these options.  Where they are available, they are usually safe and effective. 
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A (2).
Joint Property Arrangements
Description 


Another alternative open to individuals who have trouble only with managing property or handling financial matters is a joint property arrangement.  Joint property arrangements arise any time two or more persons share ownership of real property or tangible or intangible personal property.  Generally, the property can be of any kind -- i.e. real estate, bank accounts, securities, personal or household goods, etc.  There are three basic forms of co-ownership: (1) joint tenancy; (2) tenancy by the entirety; and (3) tenancy in common.
  An individual who wishes to establish any of these joint property arrangements must have the capacity to contract.
 

Forms of Co-Ownership

 A joint tenancy is a form of concurrent ownership under which two or more persons each have an undivided interest
 in the jointly owned property.  Although each joint tenant has the right to use the whole property, the creditors of one joint tenant can levy upon that joint tenant's interest for his separate debts and can compel partition
 to enforce collection of his or her debts.  Most importantly, a joint tenancy provides for a right of survivorship, whereby the survivor (or survivors) takes the whole property upon the death of one or more of the co-owners.  Because the right of survivorship operates immediately on the decedent's death, a joint tenant's interest cannot be devised by will or passed by descent (hereditary succession).   If one joint tenant transfers his or her property interest to a new tenant, the new tenant holds this interest by a tenancy in common with the remaining joint tenant or tenants, who, if more than one, continue to hold as joint tenants.  In such a situation, the right of survivorship is destroyed between the old tenants and the new.   Furthermore, any tenant may sever the joint tenancy by unilateral action, turning the joint tenancy into a tenancy in common.  


A tenancy by the entirety is a form of joint tenancy available only to married couples.
  The tenancy by the entirety protects the joint tenant's rights of survivorship with greater certainty and finality than the joint tenancy, and it also provides greater protection against the creditors of one of the co-owners.  For example, the creditor of one spouse who holds property through a tenancy by the entirety cannot compel partition of the property; both parties must agree to the partition.  Moreover, one spouse in a tenancy by the entirety cannot dispose of his or her interest in the property without consent of the other spouse.  Upon the death of one spouse, the surviving spouse takes title to the property individually, in fee simple.


A tenancy in common is similar to a joint tenancy in that all the tenants share an undivided interest in the property.  Each tenant is entitled to a pro rata share of any income generated by the property, and each tenant has a concurrent, pro rata right to possession.  The interests can be partitioned either voluntarily or through a judicial proceeding for partition.  However, a tenancy in common is freely alienable inter vivos
 and does not provide for a right of survivorship.  When one party to a joint tenancy dies, his or her share passes to the heirs or devisees.

Joint Bank Account

The joint bank account is probably the most useful joint property arrangement for an elderly person requiring assistance with finances.  A joint bank account is a bank account to which more than one person has title.
  There are several types of joint accounts into which one can place funds: 


(1)
joint account with right of survivorship: this type of account guarantees who will receive the funds upon the death of one of the account holders, and avoids probate court;  


(2)
joint account with no right of survivorship:  some states allow for the creation of a joint account for convenience only, without automatic right of survivorship;


(3)
restricted joint accounts:  these bank accounts require the signature of all account holders for withdrawal of funds; i.e., one account holder alone cannot authorize the withdrawal of funds;  


(4)
limited joint accounts: these accounts, if available, restrict the ability of one or the other party to withdraw funds;
 and  


(5)
general joint account:  either party can contribute to, and withdraw from, this account without limitation. 

Local law and bank practices determine which of these are available in a particular jurisdiction.  However, with most available joint accounts, either party has the complete legal right to withdraw or add funds, and the bank will allow either one to do so with no questions asked, and without conferring with the other holder.   
Establishing Joint Property Arrangements   


To transfer real estate into joint ownership, an individual normally is required to  execute a new deed and to record it with the county Register of Deeds.
  There must be a clear expression of intent to create a joint tenancy, or it may not be recognized.
  A lawyer may be needed to assist with checking title to the property, and to help with any problems that may arise.  Because courts differ on what language is required to create a concurrent estate, local and state law should be consulted.    


Opening a joint bank account is even simpler.  When the account is opened, an individual simply instructs the bank that he or she wishes it to be a joint account.  Because the bank provides all the necessary forms, it is often helpful to have an advocate assist the owner of the account in making sure that the forms provided create the type of joint account the owner seeks.  Generally, all of the account holders must have their signatures and social security numbers on the account.   All of the income on a joint account is taxed to one individual--the primary signatory on the account.  However, it is important to note that Medicaid may count a joint bank account against any client who applies for Medicaid and has his or her name on the bank account.  
Appropriate Circumstances   


There are three basic purposes for joint property arrangements.  First, it may simply reflect that ownership of the property is in fact joint.  This is most obviously the case in community property states
 when the co-owners are married.  Second, if an individual is physically ailing, he or she may wish to place funds in a joint account with a healthier relative in order to allow someone else to make deposits and withdrawals on his or her behalf.  Clearly, this is a good idea only if the relative is trustworthy.  Third, the owner of the property may want the surviving joint owner to receive the jointly held property upon the owner's death with less delay, dispute, or ambiguity than might occur with a will.  

Advantages of Joint Property Arrangements   


Joint property arrangements often prove to be advantageous estate planning devices.  Joint tenancy arrangements (excluding tenancies in common) may be used to avoid probate.  Jointly held property passes immediately upon death and can provide a ready source of liquid funds for the surviving joint tenant.  When a tenancy by the entirety has been established, for example, the creditors of a deceased joint tenant cannot reach the property which has passed to the surviving joint tenant, unless the decedent's estate is insufficient to pay debts, taxes and administrative expenses.
 

Certain joint property arrangements, primarily joint bank accounts, allow someone else beside the owner of the funds to take care of money management tasks -- i.e., depositing checks, paying bills, etc.  A joint bank account is useful for the individual who retains his mental faculties but is physically unable to travel to the bank.  These types of accounts are simply and quickly established -- usually only requiring signing of a signature card -- and provide a convenient way of making funds available during periods of incapacity.  The owner of the funds can supervise the banking transactions of the joint tenant to ensure all transactions are honest and proper, while the physical tasks involved in banking are done by another.
  


Under the appropriate circumstances, the joint account is also useful for those individuals who are mentally unable to handle their finances.  If the original owner loses capacity, the joint owner can manage the account and pay for expenses on behalf of him or her.
  Used together with a durable power of attorney (necessary for the management of other personal or real property), joint accounts can be highly effective in obviating the need for guardianship.  However, it should be noted that if the joint owner is untrustworthy or the original owner is improvident, the joint account is not a good idea.  These problems are discussed in greater detail below. 

Disadvantages of Joint Property Arrangements   


An individual who creates a joint tenancy with another individual risks loss of control over his property.  For instance, disputes over the management of the property may arise.  Also, the original owner may expose himself to the claims of the creditors of another joint tenant if the joint tenancy is severable.
  Where income producing property is involved, the original owner may be giving up a right to some of the income by creating the joint tenancy.


With certain jointly held bank accounts, there is the danger of losing the entire property.  Unless there is some limited form of joint account available, joint holders generally have unlimited access to the funds in the bank account.  This means that a dishonest joint account holder could withdraw and carry off the assets in the account at any time.  The original owner would then have to pursue the dishonest account holder in a court proceeding.  In court, the owner may be required to show that the dishonest account holder was not a true owner of the funds, but named as a joint account holder solely for the convenience of the owner.   Conversely, because the original owner may retain access to the account without the need for the signature of the joint account holder, it is possible that the good intentions of the joint account holder could be defeated by the improvident acts of the incompetent or confused owner.  For these reasons, it is important to carefully consider the different joint account options available in one's jurisdiction and the rights of the various account holders under each option. 


Joint property arrangements with right of survivorship can result in the disposition of property in a manner contrary to the original owner's desires.  For example, if the original owner designates a  joint owner for the purpose of passing the property to the joint owner upon the original owner's death, and the joint owner predeceases the original owner, an undesired disposition of the property may result.  It is important to consider unexpected eventualities and to plan appropriately for such possibilities.


Joint property arrangements can also give rise to unexpected and undesirable tax consequences.  For example, an elderly individual may lose real estate tax exemptions if property is held jointly with a younger individual.  Also, a joint tenant may experience adverse gift tax consequences upon the creation and/or severance of a joint tenancy. 


In some jurisdictions, there may be Medicaid drawbacks to joint property arrangements.
  For example, Medicaid may treat a joint bank account as belonging to any account holder who applies for Medicaid, whether or not he or she contributed the funds.  This can mean ineligibility for the "helping" account holder as well as the elderly client who needs assistance from a joint tenant.  Preparation of a contemporaneous document showing to whom the money really belongs may rebut Medicaid's presumptions.  Alternatively, if available in your jurisdiction, a limited access joint account may establish that assets are not available to one party.  Lastly, when the serious emotional costs of an outright gift are not too high, and Medicaid will not be needed in the near future, a gift may be better than an unlimited joint account from a Medicaid eligibility standpoint.
  In some jurisdictions, Medicaid considers joint accounts to be half owned by each party.  This may or may not be advantageous to the original owner and the "helping" joint holder.  

Finally, co-ownership of property may not be able to meet an individual's needs if the property needs to be sold or mortgaged and one of the co-owners is not capable of understanding the transaction and signing the documents.  In such a situation, another option such as a durable power of attorney must already be in place, or guardianship may be necessary to execute the transaction.  If there is no need to sell or mortgage the property, however, a competent co-owner may be able to manage and maintain the property on behalf of an incompetent co-owner.  Also, note that joint accounts/tenancy do not take care of an individual's other personal property -- again, a durable power of attorney executed before incapacity can help avoid this problem.


These are just some illustrations of the undesirable financial consequences which can arise with joint property arrangements.  These illustrations may or may not be applicable to the situation in your jurisdiction.  Before establishing any joint property arrangement it is important to examine local statutes and case law and to check with your local Medicaid office to determine their policy in these situations and to think through the implications of that policy and the local law.
A (3).
Durable Powers of Attorney





Description:   


A power of attorney is a written document by which one person (the "principal") appoints another as his agent (or "attorney-in-fact") and confers upon that agent the authority to act in his place for the purposes set forth in the writing.   


Despite the appellation, the  agent/attorney-in-fact need not be a lawyer.
  The agent is a fiduciary
 of the principal, and as such, is legally required to act with due care and within the bounds established by the power of attorney.  This requirement allows the principal to sue the agent if he breaches his duty.  Except in the medical power of attorney context, discussed in Part B(1) of this section, the power of attorney generally gives the agent the power to exert control only over the principal's property, not his person.


For a power of attorney to be valid, the principal must be mentally competent at the time the power is executed; i.e., the principal must have the capacity to contract.
  Thus, powers of attorney, while potent planning devices, can do nothing to organize the affairs of one who is already incompetent.  They must be executed in advance of incompetence.


Powers of attorney remove none of the principal's power.  As long as the principal is competent, his actions always supersede those of the agent and he may contract or buy and sell things, despite any actions of the agent.  Similarly, the competent principal is always free to revoke the power of attorney.
  It is always a matter of good practice, however, to notify anyone who is likely to rely on the power of attorney, such as a bank, pension funds, etc., of the revocation of the power.

Forms of Powers of Attorney

Powers of attorney allow for a good deal of flexibility in determining the boundaries and the duration of the agent's power.  Subject to state law, powers of attorney can be limited or general, ongoing or of a fixed duration, springing or already operating.  The definitions and descriptions of the various forms of powers of attorney are delineated  below.


The non-durable power of attorney is based completely on rules of agency.  Under the common law rules of agency, the power of the agent ends upon the incompetency
 or death of the principal.  Accordingly, this power of attorney is non-durable, and is automatically terminated upon the subsequent incapacity of the principal.  This power is useful in authorizing the handling of short-term financial and business matters when the principal is not available.  However, this power is not a useful planning tool for an individual concerned about future incapacity.  Because it is limited in this way, the non-durable power of attorney has now been supplemented with the durable power of attorney in every jurisdiction. 


As its name suggests, a durable power of attorney
 ("DPA") generally continues to operate after incompetency, or becomes effective upon incompetency (the "springing" power discussed below).  Every jurisdiction has a statutory provision that allows for the creation of this device.  In the majority of states,  a DPA is created by the use of language in the writing which clearly and explicitly manifests the principal's intention to have the power continue after the onset of incapacity or mental disability.
   It is this power of attorney which provides a viable alternative to guardianship; therefore, the remainder of Part D will focus on the DPA.


A DPA may be adapted to suit the client's particular needs through the use of general and limited DPAs.  A general DPA grants the agent very broad powers, allowing the agent to conduct all business which the principal could do himself.
    Typically, this might include handling bank accounts, paying bills, handling real estate transactions, filing taxes, prosecuting or settling claims, running a business, or handling stock transactions. Some statutes, however, limit the agent's power to perform certain activities.
 

A limited or special DPA grants the agent only those powers specifically enumerated in the document.   Examples include managing a rental apartment while the principal is out of town, handling the principal's banking matters, and selling a house for the principal.

Differences Among Statutes

The DPA statutes in the 50 states and D.C. are not uniform.  Although the majority of DPA statutes are based on the Uniform Probate Code (UPC) (1975) or The Uniform Durable Power of Attorney Act (1979), there are several states with nonconforming statutes.   Therefore, while all jurisdictions provide for the creation of DPAs, there is much variance among the laws regarding execution requirements, "springing powers," statutory short forms, and limits on the authority granted to the agent.  Prior to any consideration of implementing a DPA it is important to check your own state statute and relevant case law.

Establishing a Durable Power of Attorney

In general, DPAs must be executed with substantial formalities.  While DPAs, like wills, can be written by a non-lawyer, it is advisable to have them drafted by a lawyer.  This will help to ensure that the power addresses the principal's particular needs.
  Generally, the documents must be signed and notarized.  Sometimes, they must be witnessed.
  In those jurisdictions which allow the agent to buy or sell real estate, a DPA giving the agent such power must generally be filed with the county recorder's office where the property is located.  Some states require the DPA to be recorded even if the agent will not engage in real estate transactions.
  It is usually advisable to file any DPA with the appropriate clerk's office in your jurisdiction, if such filing is permitted.  Some transactions, e.g., the sale of stock certificates, require an original or certified copy of the power.  If the power has been registered, official sealed copies can be obtained at a later date.  In this way one can avoid the danger that the original(s) may be lost and the principal will have become incapacitated and be unable to sign a new original.  


In drafting a DPA it is important not only to check the law of the state of the principal's residence, but also the laws of any jurisdiction where the power is likely to be used.  In this way the drafter can be sure that the power of attorney conforms to the requirements of any jurisdiction in which it may need to be effective. 


Finally, it is important to use DPA forms provided by banks and other financial institutions, if there is any probability that the agent will be dealing with them.  Failure to do so may result in the bank's refusal to honor the power, defeating the principal's original purpose in granting the power.

Choosing the Agent

The principal may choose the agent.
  There are generally no qualifications to be an agent; some state laws, however, limit the principal's choice to specific categories of individuals, such as family members.  Because there is no court supervision of the agent in many states, it is imperative that the principal make a thoughtful and careful choice.  It is a good idea to designate a successor agent, in case the primary one is unable to act.  Any compensation that the agent will receive should be determined in advance by the principal and the agent.

Effective Date of Power

Without the inclusion of any provisions to the contrary, it is presumed that the agent's power begins at the time the power of attorney is signed.  However, the document may provide for commencement of the power at some future date or event.  This is known as a springing power of attorney.  Although no statute expressly prohibits a springing power of attorney, some statutes are silent regarding this power.
 


This device can be useful in planning for the possibility of incompetency.  An individual who does not wish to give up control over his affairs unless he becomes incompetent can create a springing power of attorney, to become effective only upon the occurrence of incapacity.  If this type of DPA is used, the document should specify the meaning of incapacity and who will make the determination that the principal is indeed incapacitated.
  This "trigger" clause should be drafted with great care.  If the clause merely states that the power of attorney shall become effective upon the incapacity of the principal, there is serious danger that control will be removed from the principal too soon or too late, or that it will be necessary to turn to the courts for an adjudication of incompetence, which is what the power of attorney is meant to avoid.  The principal should carefully consider what criteria he or she wishes to have used in order to bring the power into operation.  As an example, the power might be triggered when a physician and two other persons designated by the principal agree that the principal is incapacitated.  It is probably not a good idea to leave the determination of incompetence up to the individual who will be acting as agent.  Whatever the criteria, it is important to carefully consider and draft  the trigger provision.

Revocation/Termination



  As mentioned above, the competent principal is always free to revoke the DPA.  However, the methods of revocation vary among the states and are often unclear.  The most common way to revoke a DPA is to destroy the document and then notify parties, who are likely to have dealings with the agent, of the revocation.
  If original or duplicate copies of the DPA are in the possession of the agent it is advisable to send a certified letter (return receipt requested) to the agent, notifying him or her of the revocation of the DPA.  This letter is called a "notice of revocation."  It should be signed by the principal and notarized.  It is also a good idea to have witnesses.  If the original DPA was recorded, the notice of revocation should be recorded as well.
  Copies of this letter should also be sent to anyone who might be expected to rely on the DPA.


DPAs may also be terminated in at least three other ways.
  First, the principal's death or the agent's knowledge of the principal's death automatically destroys the power of the agent.
  Secondly, in some states a DPA is destroyed upon the appointment of a guardian for the principal.
  Finally, the document itself may specify the time at which the power shall terminate.  This can either be upon the occurrence of an event, e.g. "this power shall remain in effect until I return to my residence from my trip to Pakistan" or upon a date certain, e.g. December 25, 1996.

Advantages of the Durable Power of Attorney  


The DPA is probably the simplest and least expensive way to avert the possible future necessity of a guardian.  It affords the individual flexibility and control over the decisions that will be made for him.  He can choose the decision maker himself rather than have that person appointed by the court.   He can limit or broaden the scope of the decision maker's powers to suit his needs, and choose the time and the method of deciding when the substitute decision maker should take over.  The durable (and non-durable) power of attorney also gives the individual the power to override any decisions made by the substitute decision maker while the principal remains competent, thereby insuring the principal retains maximum control over his affairs.  In addition, the competent principal can revoke the grant of power at an time.  Through the use of a DPA one can avoid costly, time consuming  and embarrassing litigation over guardianship.


The DPA offers advantages not found in the joint tenancy alternatives.  Because the agent is a fiduciary, there is a greater obligation of due care required of him, and he is less able to use the principal's resources for his own purposes.  Secondly, the DPA can allow simple money management, without establishing any after death distribution presumptions (as might arise with a joint bank account).  Finally, DPAs allow the substitute decision maker to handle a greater range of property matters if the principal so wishes.  They can be used to buy and sell property (in most jurisdictions), to file and pay taxes, to enter into other contracts, to fund inter vivos trusts, and to bring or defend a suit.  

Disadvantages of the Durable Power of Attorney  


An important disadvantage of the DPA is that it can only be created before the individual becomes incompetent.  A DPA is void if, at the time of signing, the individual does not have the capacity to contract.  This may mean that the attorney-at-law drafting a DPA must be very cautious to document his client's (i.e. the principal's) competency at the time of execution.  If an attorney-at-law has a client who has periods of lucidity followed by periods of confusion (for example a client with Alzheimer's disease) it is important to have witnesses who can testify to the client's competency at the time the DPA was executed.  It would be useful, in some circumstances, if at least one witness to the execution was the principal's physician; however, this is not advisable for durable powers of attorney for health care.
  Similarly, an audiotape or videotape of the document's signing might be good evidence of the client's competency.


Another problem of which to be wary is that many banks and other third parties will not recognize the power unless it is set out on their own forms. This can cause problems if the principal executes a DPA, becomes incompetent and the agent then tries to transact business with the bank as the agent for the principal.  It is very important to be sure you have used the bank's form if the DPA is to include the power to transact banking business.  In addition, there may be others, i.e. prospective purchasers of property, who will balk at the idea of transacting business with the agent.


The utility of a DPA may be limited in other ways.  For instance, the agent may not possess the power to perform certain acts that later become necessary.  Without careful planning, guardianship may be the only possible course of action.  Further, if a guardian is appointed, many statutes provide that the DPA terminates automatically, and the guardian retains all decision-making power.


One of the advantages of a DPA is also one of its disadvantages, depending on the perspective taken.  Because the principal always retains the power to supersede the agent's actions, the power may be an ineffective safeguard for the individual who, while legally competent, may go through very belligerent phases, such as sometimes happens with an Alzheimer's patient.  This principal can override the actions of the agent unless the agent goes to court to have the principal adjudicated incompetent.


The use of a springing power of attorney also may have disadvantages.  For instance, if a springing power is based on incapacity, the process for determining the principal's incapacity may be as burdensome as a guardianship proceeding, and may entail expenditures of time and money that the principal originally sought to avoid.  In addition, if capacity must be determined for the power to take effect, this could delay action that needs to be taken immediately. 


Finally, it is extremely important to note that the DPA is open to possible abuse by the agent.   Although the agent owes the principal a fiduciary duty, that duty will not be put in issue unless raised by the principal or a third party.  There is very little formal regulation or monitoring of DPAs.
  If the principal is incompetent and in the care of the agent, there is always the danger that the agent may abuse the powers granted to him.  In practice very few elderly principals are prepared to take the agent (frequently a child or other close relative) to court.  One way to guard against the power being abused is to thoroughly explain to the agent all the duties, responsibilities and legal liabilities connected with the power.  To impress the responsibilities upon the agent, it might even be good to draw up a second document which enumerates those duties and ask the agent to acknowledge those duties, by signing this document.  Also, because the DPA is so flexible, it is possible to write provisions into the document requiring accountings, bonding and insurance.
A (4).
Trusts

Definition


A trust is an arrangement whereby legal title to tangible or intangible property (the "trust corpus" or "principal") is transferred by one person (the "grantor" or "settlor") to another person (the trustee), who administers and manages the corpus for the benefit of the grantor or another person (the "beneficiaries"), subject to whatever limitations the grantor included in the trust instrument.  The trustee also distributes income and corpus according to the provisions of the trust instrument,
 or according to state law.


A grantor can appoint either one or more individuals or an institution, or both, as trustee(s).  While a trustee need not be specially qualified, he or she must exercise a certain standard of care, imposed either by law or by contract.  If the grantor appoints an individual as trustee -- often a relative, friend, or financial adviser -- he or she should make certain that this individual is not only honest, but also knowledgeable enough about financial management to serve competently.  If the grantor is thinking about using an institutional trustee (e.g., a bank, trust department, or law firm), he or she should consider associated costs, as well as the institution's experience, stability, and investment performance.  Institutional trustees are sometimes preferred because they offer the benefits of regular accountability procedures and the services of a neutral third party.
  

Description    


Trusts are of two varieties, testamentary and inter vivos (or living).  A testamentary trust is a trust created within a will and subject to all the formalities necessary to the creation of a will.  Like a will, a testamentary trust does not take effect until the grantor's death.  A testamentary trust is revocable in the same manner in which a will is revocable and it is not funded until the death of the grantor.  


An inter vivos trust is a trust which becomes operative during the grantor's lifetime.  An inter vivos trust can be either revocable or irrevocable.  Revocable trusts can be  terminated or changed by the grantor at any time; i.e., the grantor may add to or withdraw from the trust property, designate new trustee(s), alter the trustee's powers, or change the beneficiaries.
  Irrevocable trusts cannot be altered or revoked.
  Inter vivos trusts can also be funded or unfunded.  Funded trusts have their assets placed in them immediately.  Unfunded trusts contain only a nominal sum in them to start, but are ready and waiting for the transfer of additional assets at a later date.

Drafting the Trust Instrument

Although the language of a trust should be carefully chosen to ensure that the grantor's objectives are achieved, no special language of execution is required for most trusts.  Nonetheless, local statutes must be checked before drafting a trust, to determine the trustee's duties, powers, and compensation and any limit that exists on the scope of trust activities.
  Local law also governs the age of majority of beneficiaries and may invalidate trusts that restrict trust property for too long.
  In all instances, however, the grantor must be competent at the time the trust is established.
  Similarly, an individual who is named trustee must also be competent.  Because of the complex and ever-changing nature of tax laws and public benefits eligibility rules, it is strongly recommended that an attorney be consulted when creating a trust.
  

Establishing a Revocable Living Trust

For the individual planning against the possibility of subsequent incapacity, the revocable inter vivos trust (hereinafter "revocable living trust") is the most useful device.   This scheme allows the grantor to maintain a large degree of control over the property in the trust until such a time as he may become incapacitated.
  If indeed the grantor subsequently becomes incapacitated, a trustee appointed by the grantor in the trust document can then take over the management of the grantor's property.  This arrangement effectively avoids the need for conservatorship.


To establish a revocable living trust, it is essential that the trust provide for a third party trustee who can take over the management of the grantor's affairs upon the grantor's possible incompetence.  However, it is also usually desirable to minimize the control of the third party trustee prior to the grantor's incompetence, permitting the grantor to maintain substantial control over the management of his property as long as he is competent.  The simplest manner of maintaining control in the grantor would be to designate him as sole trustee until his incompetence.  However, this generally is not possible unless the trust designates at least one other individual besides the grantor as beneficiary.  Although local law should be consulted, traditionally, if the grantor is the sole trustee and the sole beneficiary, the actual and constructive ownership of the trust merges and the trust dissolves.
  Similarly, if the grantor names himself and a third party as co-trustees, but retains substantial control over the property in himself, a court may hold that the trust is merely illusory.  For these reasons, the grantor generally must name a third party as co-trustee or sole trustee, and give this individual real powers and functions, even if these are only ministerial. 


There are two principal kinds of revocable living trusts -- funded and unfunded.  A funded trust is a trust in which the assets are placed at the time the trust is created.  If a funded revocable living trust is used, the grantor usually names himself and a third party as co-trustee.  As mentioned above, the co-trustee should be given at least ministerial duties so long as the grantor remains competent, to prevent possible challenges to the trust.  A variant of the funded revocable living trust gives the third party trustee greater control but requires that the third party trustee get approval from the grantor before certain crucial actions or decisions can be taken.  In either situation, upon the incompetence of the grantor, the third party trustee assumes full responsibility for managing the property.  At that point, it is important that the trustee be given broad discretion to make payments of income or principal to the grantor and his dependents.


Establishment of an unfunded, or more correctly nominally funded, revocable trust requires the simultaneous execution of a durable power of attorney,
 directing the agent to transfer all non-trust assets to the trust in the event of the principal/grantor's incapacity.
  This scheme allows the grantor to maintain maximum control over the majority of his assets until incapacity and  protects the third party trustee from claims that his power over the trust is illusory.


With both funded and unfunded revocable living trusts it is important to assure that the trust document contains a provision that upon the incapacity of the grantor, the trust becomes irrevocable.  Without such a provision, a subsequently appointed conservator could undo the entire plan.  In addition, use of a revocable living trust requires the inclusion in the trust and the durable power of attorney (if the unfunded trust is used) of (1) a clear, thoughtful, and detailed definition of incapacity, and (2) a description of who will determine if the grantor meets this definition.  This will avoid the need for a judicial determination of incapacity and will avoid premature assumption of power by either the agent or the trustee.
  The definitions of incapacity included within the documents should not depend upon the decision of either the third party trustee or the attorney-in-fact.


Provisions of a trust should be coordinated with provisions of the grantor's latest will, both as to assignment of responsibility for distribution of the grantor's assets after death and as to the specifics of any bequests.  Two alternatives for coordination are possible.  One alternative is to provide in the grantor's will that all of the estate "pour over" into the trust at the grantor's death.  This scheme allows for faster disposition of the estate, saves probate costs and offers greater privacy than a will.  The other alternative is to provide in the trust instrument for the transfer of trust assets into the grantor's estate upon the grantor's death, for distribution pursuant to the provisions of the will.  This scheme allows the trust provisions to remain relatively simple.  If a trust is only nominally funded and the grantor never becomes incapacitated, this arrangement is preferable.


As noted above, once the grantor has become incapacitated, it is important to shift responsibilities for property management onto the third party trustee.  The trust should contain fairly explicit guidelines for the trustee's conduct during this period.  The guidelines should specify what type of care is to be provided for the grantor and how the trustee is to dispose of any of the grantor's assets should incapacity be extended or permanent.

Implications for Medicaid Eligibility

Because Medicaid is so often an essential resource for older individuals, it is important to consider the consequences of trusts with respect to Medicaid eligibility.  A comprehensive discussion of the effects of trusts on Medicaid eligibility is beyond the scope of these materials.  However, this discussion will provide a brief overview of Medicaid eligibility standards, and  highlight key changes brought about by the Omnibus Budget Reconciliation Act of 1993 ("OBRA-93").  


Medicaid is governed by both federal and state law.  Because of this dual nature of Medicaid, specific eligibility standards, which are generally based on poverty, vary from state to state.  Allowable income levels, for instance, may vary depending on where the applicant lives.
  One general rule that applies in all states, however, is that income must be "actually available" to the applicant for it to affect Medicaid eligibility.
  


Like the standards for allowable income levels, state rules governing an applicant's assets are complex and vary among states.  Federal law, however, requires that any property sold or otherwise transferred for less than fair market value during the 36 months before an individual applies for Medicaid (the 36-month "look-back" period) will cause an applicant to become ineligible for Medicaid.
  The resulting period of time of Medicaid ineligibility, or "transfer penalty," varies, and is no longer subject to a 30-month limit.
    


 Under OBRA-93, trusts can have several negative effects on Medicaid eligibility.  This law recognizes two types of irrevocable trusts.  The first is a trust from which the grantor can receive payments of income or corpus.  Assets in this kind of trust are considered to be "available" to the grantor (see discussion above), thus rendering the grantor ineligible for Medicaid benefits.
  However, according to the Health Care Finance Administration (HCFA), if the trust is an income-only irrevocable trust, the corpus is not considered to be an available resource.
  The second type of irrevocable trust is one from which no distributions of either income or principal can be made to the grantor; i.e., the grantor is not a beneficiary.
  These kinds of trusts incur a "transfer penalty" for transfers made during a 60-month look-back period.
  It is unclear, however, whether this look-back period applies to transfers into the irrevocable trust, or to payments from the trust.
  


With respect to revocable trusts, OBRA-93 generally requires that these be considered assets available to the grantor.  The law now states:

(A)
In the case of a revocable trust --


(i)  the corpus of the trust shall be considered resources available to the individual,


(ii)  payments from the trust to or for the benefit of the individual shall be considered income of the individual, and


(iii)  any other payments from the trust shall be considered assets disposed of by the individual for purposes of subsection (c) [specifying transfer penalties].


This brief discussion of Medicaid implications clearly is not exhaustive, and is intended only to demonstrate the complexity of issues to be confronted in creating a trust arrangement.  Although the Medicaid implications of trusts are likely to change again in the coming years, the need of the drafter to be well-versed in their consequences will not.  It is important to do careful research on the applicable state Medicaid laws before drafting a trust.

Other Kinds of Trusts

Although the revocable living trust is the most useful type of trust available to an individual planning for his or her own future incapacity, certain other types of trusts may be useful to an individual who wants to ensure that his or her assets are managed responsibly after death, on behalf of an incapacitated person (such as the grantor's child).  Other types of trusts include testamentary trusts, sprinkling trusts, discretionary trusts, luxury trusts, life insurance trusts, and custodial trusts.
  

Advantages of Trusts

The traditional advantages of a trust are: (1) a trust allows flexibility in allowing the grantor to select the trustee, the beneficiary, and how the trust property will be used; (2) a trust's assets can be professionally managed, regardless of whether the grantor becomes ill, dies, or simply finds the problems of management too complex; (3) trust arrangements impose fiduciary duties to protect the trust property upon the trustee; (4) upon the death of the grantor trusts can avoid probate, thereby saving time, money, and publicity; and (5) for upper income clients, trusts may offer federal and state tax advantages
, as well as present a highly efficient and flexible method of administering extensive assets.
    


In addition, trusts can, at their best, avoid the need of some judicial supervision of the grantor's affairs.  If a trust is revocable, it preserves control in the grantor as long as possible while allowing smooth management when he or she is no longer interested in, or capable of, supervising the trust personally.   

Disadvantages of Trusts

The primary disadvantage of using a trust arrangement is its cost.  Stocks, real estate, and other forms of property may entail a great deal of paperwork to be put into a trust.  Trust accounts must generally be filed and annual tax returns may have to be filed as well.  If a professional trustee (such as a bank) is employed, there will be fees.
  The costs associated with a small trust may simply outweigh the benefits.  Most commercial corporate fiduciaries are reluctant, if not unwilling, to accept fiduciary responsibilities in situations where the assets involved have a value below a certain amount, e.g., $100,000.  Accordingly, a trust may not be a feasible alternative for a majority of individuals unless the individual has friends or relatives who are willing to assume the responsibility of trustee for little or no cost.  Depending on the circumstances, a simple durable power of attorney may be more efficient.


Secondly, trusts require some expertise with estate and tax planning.  The trusts described in this discussion are characterized as grantor trusts.
  Under grantor trust rules, trusts created to pay income to the grantor are generally ignored for federal income tax purposes and all the income tax liability is incurred by the grantor.
  Accordingly, the initial federal income tax implications are likely to be minimal.  However, this may not be the case with post mortem and state income taxes.
  In addition, it is necessary to consider gift tax consequences.  Generally, a transfer of assets into a revocable trust is considered to be an incomplete gift, and therefore not subject to the federal gift tax.
  However, an event which triggers irrevocability of the trust, such as the determination that the grantor is incompetent, might trigger gift tax.
  For that reason, the grantor may want to include a provision in the trust reserving some power over the disposition of the trust assets, such as a testamentary power of appointment over the principal following death, so that the event of incapacity does not trigger gift tax consequences.
 

Another disadvantage is the lack of court supervision over the management of the trust by the trustee.  There is always the possibility that a trustee may engage in self-dealing, commit fraud, or create a conflict of interest, despite the existence of criminal and civil penalties.  If this occurs, the court may remove the trustee.  Further, if the trust is revocable, the grantor always has the option of removing the trustee and appointing a new one.  In order to help guard against the occurrence of these infractions, however, the grantor may include in the trust instrument a requirement that the trustee submit periodic accountings to the grantor, the beneficiaries, or other third parties.
   


The revocable nature of the trust can also be a disadvantage.  If the grantor does not include a provision in the trust instrument that converts the revocable living trust into an irrevocable living trust upon the grantor's incapacity, and the court appoints a guardian over the grantor, the guardian may have the power to revoke or otherwise amend the grantor's trust.  On the other hand, if the trust is irrevocable or becomes irrevocable upon the grantor's incapacity, the grantor or guardian will be unable to alter the trust instrument's provisions so as to achieve the grantor's objectives, in the face of changing tax or public benefits laws.


Finally, a trust may significantly affect public benefits eligibility.  As discussed supra, page 43, transfers of assets into trusts can result in serious consequences for an individual trying to qualify for Medicaid benefits.  Providers of legal and social services should become thoroughly familiar with Medicaid provisions regarding transfer of assets before suggesting a trust as an alternative to guardianship.  The frequency with which laws and regulations change, however, may mean that individuals cannot always predict with accuracy whether eligibility for public benefits may be lost as the result of the creation of a trust.

A (5).
  Representative Payeeship
Description

Under federal law, at least five government agencies responsible for government benefits programs offer an arrangement called representative or substitute payeeship.
  The agencies include the Social Security Administration ("SSA"),
 Veterans Administration,
 Department of Defense,
 Railroad Retirement Board,
 and the Office of Personnel Management (for Federal Employees Retirement Benefits).
  Under this arrangement, the government agency may appoint a substitute person (a "representative payee") to receive federal funds owed to a recipient (or "beneficiary"), on the recipient's behalf, if the recipient is unable to manage the funds for reasons of physical or mental disability.  Because SSA arrangements are most commonly used, this discussion will focus primarily on that agency's program.
    

Determining Need for a Representative Payee

Typically, a government agency receives notice of the recipient's need for a representative payee from an interested third party, e.g., a friend or relative, a nursing home or hospital, or from the beneficiary himself or herself.  The need may also come to the agency's attention through the filing of a claim for disability benefits.  Upon notice of alleged inability to handle benefit payments, a determination of the recipient's ability to manage funds is made by the agency responsible for payment of the benefits and is based on that agency's own criteria and regulations.  The decision is made without any type of judicial intervention. 


Upon notice of alleged inability to handle benefit payments, most agencies suspend further payments until a determination of the recipient's ability to manage benefit funds can be made.
  The SSA, however, will continue to pay the beneficiary until it makes a determination about his ability to manage funds, where the beneficiary is 18 years of age or older, and has not been adjudged legally incompetent.
  Similarly, if a person is not adjudged legally incompetent, the Railroad Retirement Board may continue to pay benefits until a determination with respect to the recipient's ability to manage payments has been made.
  


The determination of ability to manage benefit payments will be made by the agency responsible for payment of the benefits and will be based on its own criteria and regulations.  The procedure is usually quite informal and lacking in due process protections.  This may mean that there need not be an oral hearing or a finding that the individual is legally incapacitated in order to appoint a representative payee.


For example, the SSA will appoint a substitute payee without any evidence of legal incapacity if evidence demonstrates that the interest of the beneficiary would be served by the appointment of a substitute.
  The evidence demonstrating that the interest of the beneficiary would be served by the appointment of a substitute may be an adjudication of legal incompetence, or, for example, medical evidence of mental disability rendering the beneficiary incapable of managing funds, physical disability rendering the individual incapable of managing or directing the management of benefits, and observations of friends and relatives.
  The claims representatives in local SSA field offices gather information, make the decision to appoint a representative payee, and document this initial determination.
  Once the determination is made, the beneficiary or the beneficiary's guardian receives written notice of the determination.
  The beneficiary may object to this determination, submit additional evidence regarding the proposed actions, and request a reconsideration.


In contrast, the Veterans Administration requires that there be a determination that the beneficiary is mentally incompetent or under legal disability by reason of minority or court action, before a "fiduciary" (the Veterans Administration's term for a representative payee) will be appointed.
  The beneficiary is deemed mentally incompetent if "because of injury or disease [he] lacks the mental capacity to contract or to manage his or her own affairs, including disbursement of funds without limitation."
  If it is proposed that an incompetency determination be made, the beneficiary must be notified of the proposed action, and of the right to a hearing, unless the beneficiary has already been declared incompetent by a court.
  However, even if the beneficiary is found to be incompetent he may continue to receive benefits directly if it is determined that he is able to manage with the continuing supervision of a Veterans Services Officer.


Under the regulations promulgated by the Railroad Retirement Board, there is a presumption that all beneficiaries are competent until the Board receives notice in writing that a legal guardian, or other person legally vested with the care of the person or estate of an incompetent, has been appointed.
  Despite receiving such notice, the Board may choose to continue making payments to the incompetent individual, "if it finds the interests of such individual to be served thereby . . . . ".
  The regulations further provide that a representative payee may be appointed, even if the recipient is a legally competent individual.
  

Selecting a Representative Payee

Once an agency has decided that there is a need for representative payeeship, it will then try to locate a concerned substitute payee.  The representative payee may be a person or an organization.  The person need not be a relative.  The SSA will investigate the potential payee, and to the extent possible conduct a face-to-face interview.
  The investigation includes documentation of the potential payee's identity, verification of his or her social security number, and an examination of prior convictions or misuse of benefits.
  The SSA also weighs the following factors in selecting a substitute payee: the relationship between the payee and the beneficiary; the amount of interest shown by the payee in the circumstances of the beneficiary; the legal authority which the proposed payee possesses (if he is already a guardian or if he acts as attorney-in-fact under a power of attorney, etc.); whether the payee has custody of the beneficiary; and, finally, whether the payee is capable of handling the duties of a representative payee.
  As a guide in selecting a representative payee, the SSA has promulgated regulations establishing and ranking preferred categories of payees.
  However, these preferences and rankings are flexible, and need not be strictly followed if to do so would not be in the best interests of the beneficiary.
   With broad exceptions, the beneficiary's creditor is prohibited from serving as representative payee.
  The Railroad Retirement Board uses a similar scheme in appointing representative payees.


The Veterans Administration includes a list, within its regulations, of those individuals who may act as representative payee.
  However, there is no stated ranking or preference among the individuals within this list.
  


Prior to the appointment of the payee, the agency may require that the beneficiary receive notice that such an appointment is contemplated.
  At that point the beneficiary is given the opportunity to object and submit additional evidence on his or her behalf.
   If no objections are raised, or if the agency nonetheless determines to appoint a representative payee, the beneficiary's benefits will then be sent directly to the representative payee. That person receives the beneficiary's benefit check on behalf of the beneficiary.

Responsibilities of the Representative Payee

The funds received on behalf of the beneficiary may only be spent for the "use and benefit of the beneficiary."
  Under the regulations promulgated by the SSA the payee must first use the funds to pay for the current maintenance of the beneficiary.
 This includes food, shelter, clothing, medical care, institutional care and personal comfort items.
  If these needs have been met, and there is still money remaining, the representative payee may spend the funds for the support of the beneficiary's legal dependents.
  Only after these expenses have been paid, may the representative payee use the funds to cover past debts.
  


The Social Security regulations provide that a creditor may not force a representative payee to pay the beneficiary's prior debts, accrued before the appointment of the representative payee.  However, if current and reasonably foreseeable maintenance and support expenses have been met, the representative payee may pay these debts.
  If, after paying all current expenses and all the beneficiary's past debts, money still remains, the representative payee is required to prudently invest those funds.  Any account in which the money is invested must clearly demonstrate that the payee holds the funds in trust for the beneficiary.  The SSA has stated that preferred investments are interest paying accounts in federally insured financial institutions and United States savings bonds.

Monitoring the Representative Payee

The agency which disburses the benefits has the right to monitor the arrangement by requesting an accounting and investigating the veracity of that report.
  If it is determined that the representative payee has abused his or her fiduciary duty to spend the funds on behalf of the beneficiary, and has misappropriated or mismanaged the beneficiary's funds, (s)he may be subject to termination as a payee.
  In some instances, a representative payee who misappropriates funds may be subject to criminal liability.

Modification or Termination of the Payeeship

The beneficiary may request that a payee be removed and a new one appointed.
  In addition, the appointment may be terminated if the beneficiary provides evidence that he or she is mentally and physically capable of managing the benefits.
  

A beneficiary has the right to appeal the Social Security Administration's decision that he or she needs a representative payee and its choice for representative payee.  Notice that a determination of need for payeeship has been made and that appointment of a payee has been made must be provided to the beneficiary.  That notice must include a statement of the beneficiary's right to appeal these decisions.

Advantages of Representative Payeeship

A representative payeeship has the advantage of being a relatively simple alternative for the management of the funds of someone who has few assets and whose income is limited to government benefits.  In particular, it much simpler and less intrusive than guardianship or conservatorship
 -- a representative payeeship does not label an individual as incapacitated (with the exception of the Dept. of Veteran's Affairs), and limits the payee's authority to receiving and managing the beneficiary's Social Security income.
  


A second advantage it that a representative payeeship is available whether or not the beneficiary is already incompetent.  For instance, although an individual may no longer be competent to execute a power of attorney, if he or she receives one of the above listed forms of government benefits, a representative payeeship can be requested of the agency responsible for disbursing the benefit.  In addition, representative payeeships may be granted upon a competent client's request, for reasons of physical inability to manage funds.  However, given the risks with payeeships noted below, it is hard to imagine when, if ever, a competent client would prefer a payeeship over a joint account or automatic deposit. 
Disadvantages of Representative Payeeship

Although payeeships are theoretically less restrictive than guardianships in that only the benefit payments are subject to the control of the payee, their imposition occurs with even fewer procedural safeguards and due process protections than a guardianship.  The agency representative often determines whether a recipient is able to manage his or her funds with little evidence and with little or no training to make determinations about incapacity.  Furthermore, in reality, control over a person's major or sole source of income is likely to mean effective control over most facets of that person's life.  


Although it is a highly restrictive alternative, a representative payeeship is also rather limited in terms of its money management capabilities.  If the beneficiary has sources of income other than Social Security (or other government benefits), the representative payee has no authority to manage those.  This option is most useful to those individuals whose major or only source of income is from Social Security or other qualifying government benefits programs.   


The usefulness of this alternative is also limited by the shortage of willing payees, particularly for the homeless who have no family or friends to turn to.  Unfortunately, this can easily lead to the appointment by the agency of any willing volunteer, without proper investigation.  In addition, a lack of available payees may result in the suspension of payments for a long time, until a payee can be found.


Furthermore, because they may be granted even after the recipient is incompetent and because they are not well monitored, payeeships can be a vehicle for financial abuse.  Despite the safeguards imposed by periodic accountings,
 the administering agencies do not have the means or resources to monitor the ongoing management of payeeship.  Therefore, abuses are infrequently detected and reported.  It is critical that a payeeship be sought only if the party who will be payee is scrupulously honest.   

B.
Health Care Decision-Making alternatives

(1).
Advance Directives
Description

  Advance directives are formal documents
 that provide a way for individuals to retain control of health care decision-making in the event of future incapacity or inability to give informed consent to medical treatment.
  These documents take two forms:   (1)  a living will, and (2) a durable power of attorney for health care ("DPA-HC"), also known as a health care proxy.  Neither document goes into effect until the person writing the advance directive (the "principal") loses the ability to make medical treatment decisions.
  Executing an advance directive prior to a medical crisis provides an opportunity to make well-considered judgments about end-of-life care and other difficult medical situations.
  Advance directives offer flexible and convenient alternatives to guardianship, when medical decision-making is at issue.  Also, because some states limit a guardian's ability to make certain medical treatment decisions -- especially decisions to refuse life-prolonging or life-sustaining treatment -- advance directives may be useful even when an individual is already under the care of a guardian.


Every state has legislation that authorizes the use of some sort of advance directive for health care.  As of January 1, 1995, all states except Massachusetts, Michigan and New York had statutes authorizing a living will,
 and nearly all states had statutes authorizing the use of a DPA-HC.
  Recently, states have begun to pass laws which allow the incorporation of both types of advance directives into one document.
  In addition to advance directive legislation, over half of the states now have family consent statutes, which allow family members, and in some cases close friends, to make health care decisions for adult individuals who lack capacity.
   


Even in those few states lacking one type of advance directive legislation, an individual may still write down his or her wishes about a surrogate decision-maker or what type of treatment is wanted.
  Similarly, a person may write down wishes that go beyond the restrictions of his or her state's law.  Although not necessarily binding, such documentation will serve to demonstrate the person's true wishes and may be considered by the patient's family and physician, and the courts, in decision-making.
  


Below is an overview of each type of advance directive.  Because state statutes vary in restrictiveness and technical requirements, state laws should always be examined before executing an advance directive.

Living Will

A living will allows the principal, while competent, to express in writing his or her wish to have life-sustaining treatment withdrawn or withheld if he or she is in a terminal condition and no longer able to make health care decisions.  While some laws are written from the perspective that the principal has the right to direct that certain types of medical treatment be withheld or withdrawn, other laws allow the principal to use a living will to specify that treatments be provided as well as withdrawn.  


For a living will to become effective, the principal must be unable to make his or her own medical decisions, and must be in a "terminal condition".  Living will laws vary considerably in how they define "terminal condition".  A typical definition describes this term as a condition that "within reasonable medical judgment, would produce death and for which the application of life-sustaining procedures would serve only to postpone the moment of death."
  Other definitions can be extremely restrictive, maintaining that a terminal condition exists only if death will occur "even with the administration of life-sustaining treatment."
  This definition results in a relatively small number of cases being classified as terminal.  Some states, with more liberal laws, may include persistent vegetative state as a qualifying condition for the implementation of a living will.
  


Living will laws also vary in how they define "life-sustaining procedure."  Generally, this term refers to any treatment which only prolongs the dying process.
  The use of artificial respirators or kidney dialysis are generally accepted examples of treatments which might only prolong the dying process and could be withdrawn if so directed by a living will.  Medications and procedures which provide for the alleviation of the patient's pain, however, usually cannot be withdrawn.  In addition, some laws explicitly include the right to withdraw or withhold artificial nutrition and hydration (tube feedings).
  However, other statutes do not directly address this issue,
 and a few statutes prohibit it.   


Generally, living wills require health care providers to follow the instructions in a living will or to transfer the patient to a provider who will.  They also protect health care providers from being sued or criminally prosecuted for following the instructions in a living will.  Although living wills are legally binding only in states that have legislation authorizing them, they are often helpful in decision-making for families or health care personnel in states without such laws.  However, because health care providers in states without living will laws are not safe from being sued or prosecuted for following the instructions in a living will, they may be reluctant to follow the patient's instructions.  

Durable Power of Attorney for Health Care

The DPA-HC (also known as  "health care proxy" or "appointment of a health care agent") is a durable power of attorney which gives the attorney-in-fact the power to make health care decisions on behalf of the principal.
  Because it is a variation of the ordinary durable power of attorney ("DPA"), many experts have argued that medical decision-making powers can still be delegated to an agent through an ordinary DPA statute.  However, there is no guarantee that these powers will be honored in states without DPA-HC legislation.
  To eliminate uncertainty, most states have passed statutes recognizing the DPA-HC.  The majority of states have a separate DPA-HC statute, while a few incorporate it into their general power of attorney statute.  A recent legislative trend is to incorporate both the DPA-HC and the living will into a combined advance directive law.  


The DPA-HC provides the principal with the means of maximizing the right to control medical decision-making by designating another person to make his or her health care decisions if he or she becomes unable to do so. The person chosen is called the "agent" (or the "attorney-in-fact", the "patient advocate", or the "proxy decision-maker").  The scope of the agent's power can be very broad or can be limited and specific.  This power takes effect whenever the principal loses the ability to make his or her own decisions, thus allowing the agent to direct a range of medical decisions, including, but not limited to, those involving life-sustaining treatment.  While some states have no restrictions on who may serve as agent, others do impose limits.  Appointing someone as an agent does not allow her to make non-health care decisions or to make decisions before the principal loses the ability to do so.
 

Not all DPA-HC statutes explicitly allow withholding or withdrawal of life-sustaining treatment, but this does not mean that such an action, if directed by the principal, would not be within the rights of the agent.  Additionally, whether or not the statute expressly permits it, the DPA-HC may contain instructions regarding the manner in which the principal wishes to be treated, e.g., whether life-sustaining procedures should be administered when the patient is in a terminal condition.   Because of its flexibility, a DPA-HC is a significant and valuable tool in controlling one's health care in the event of temporary or permanent incapacity.

Executing an Advance Directive


For an advance directive to be most beneficial, thought and time must be invested in drafting it so that it can provide clear and appropriate direction.  Because medical treatment decisions are based on an individual's beliefs, preferences, and values, these should be seriously considered before writing an advance directive.
  In designating an agent, the principal should thoroughly discuss these wishes and values with that  person.  To assure that the principal's health care desires are honored it is best if the principal also discusses those directions with family members, friends, clergy, and physicians
 who will be part of the decision-making process. If these people are aware of the individual's wishes they are less likely to challenge the living will or the agent's power to make medical decisions.


After the principal has carefully considered her wishes and discussed them with agent, family, and physician, she is ready to execute an advance directive.  State laws vary considerably in the level of technical difficulty in executing advance directives.
  A few states require that the statutory form be used.  Most states, however, require only that an advance directive be in "substantially" the same form as that provided in the statute; some of these allow for including personalized directives.  Others allow greater flexibility by providing that the advance directive may, but need not be, in the form of a given statutory example.  In addition, some statutes may require witnesses to acknowledge the signature on the advance directive, and some may require that the document be notarized.  In most states, any competent person over the age of majority can execute an advance directive.
 

When drafting a DPA-HC, the primary components to include are designation of an agent and/or statement of treatment wishes.  Choosing the agent is probably the most important part of establishing a DPA-HC, since this individual will be granted significant medical decision-making powers.  The agent should be someone the individual trusts and who can face the psychological and other difficulties associated with making these types of decisions.  Some laws may restrict who can be appointed agent, while others may limit the kinds of decisions that the agent can make.  In drafting the DPA-HC, it is important to be specific as possible.  The greater the document's specificity, the more likely it is to be enforced.  The principal should consider defining the scope of the agent's authority to act
 and general treatment goals (e.g., maintain life under all circumstances).  In addition, the principal may provide specific instructions about medical treatments under given circumstances, for example:  (1) acceptance or refusal of nutrition and hydration, assisted respiration and other treatments; (2) acceptance or refusal of treatment regarding a client's specific health risk or concern (e.g. Alzheimer's); and (3) authority of the agent to "change the principal's domicile if to do so would promote or effectuate the desires of the principal as expressed in the DPA-HC."
 


Because the DPA-HC goes into effect upon the principal's incapacity, many states' laws include provisions that mandate a specific method for making the determination of incapacity; e.g., two physicians must testify in writing that the individual is unable to give informed consent to medical treatment.  In other states, however, it is important to carefully draft the "trigger clause."  If the clause only states that the DPA-HC will become effective upon incapacity of the principal, without other direction, there is the danger that the principal will be declared incapacitated too early, or that it will be necessary to use the court system for adjudication of the issue.  The document, therefore, should include both a clear definition of incapacity, and a designation of the individual(s) who will make the determination of incapacity.


Although they vary depending on state law and the degree of specificity desired by the principal, living wills usually include some or all of the following provisions:  (1) acceptance or refusal of specific types of treatment and procedures; (2) general treatment goals (e.g., extend life under all circumstances or permit a certain quality of life); (3) a statement of understanding that the withdrawal or withholding of life-sustaining treatment might result in death; and (4) a definition of incapacity that will "trigger" the use of the living will; and (5) identification of the individual(s) who will determine that incapacity and terminal illness exist.  If the principal wishes to authorize the withdrawal or withholding of artificial nutrition and hydration, this should be stated explicitly.  In addition, the principal may include in the living will a designation of a surrogate decision-maker.    


While an attorney is not necessary to draft an advance directive, it may be wise to consult an expert in this area who can ensure that the principal complies with technical requirements, which vary from state to state.  In many states the principal must sign and date the advance directive in the presence of two witnesses who must also sign the document.
  The principal should keep the original copy and give duplicate copies to the physician, the agent, and family members.  Some states also require that a living will be notarized and/or recorded.  It is important to note that while compliance with legal requirements is crucial, the principal's primary goal should be to create a document that states her wishes and reflects her values.  Further, to ensure that the advance directive continues to express the individual's current wishes, it should be reviewed and updated regularly. 


The principal should notify family and physician of the existence of the living will and/or DPA-HC and ask to have a copy placed in his or her medical records.  In addition, the principal should keep a copy with other important papers and consider asking a close friend or relative, and perhaps a lawyer, to keep a copy. 


Most states provide that implementation of an individual's living will does not constitute suicide under the laws of the state, and therefore does not invalidate life insurance policies.  However, the laws of any given state should be consulted, particularly regarding the withdrawal or refusal of nutrition and hydration.  This is important both because of possible criminal penalties and because of possible negative life insurance and health care benefits implications.

Advance Directives in Emergency Situations

Advance directives do not necessarily apply in medical emergencies.  For instance, in most states, if paramedics are summoned, and upon arrival they find that the victim's heart has stopped, they are legally required to perform cardiopulmonary resuscitation (CPR), even if the patient would not have wanted this service.
  In response to this problem, states have begun to include provisions in advance directive statutes, or have adopted new statutes, that address the issue of emergency medical care for individuals who have executed advance directives.  Some statutes require state health departments to develop and adopt rules for how emergency medical personnel must respond when called to treat an individual who has executed an advance directive.
  Other state laws dictate the steps that must be taken by emergency services personnel before honoring an advance directive (e.g., identification of the patient, assessment of the advance directive's validity).
  In these states, statutes often provide that if the directive's validity cannot be ascertained with absolute certainty, or there is any doubt about the medical situation, emergency medical services personnel must proceed with resuscitative efforts as required by law.
  In still other states, laws have been enacted providing for the execution of an advance directive that allows CPR to be withheld in pre-hospital settings medical care (e.g., do-not-resuscitate directives).
  Some statutes also contain immunity provisions for emergency medical services personnel who withhold treatment in reliance on an advance directive.
 Because states vary as to what is required to execute a valid do-not-resuscitate directive -- some require the use of state-approved forms, some require specific wording, etc. -- state law should always be consulted.

Enforcement in Other Jurisdictions


Many individuals are concerned about whether an advance directive executed in one state is valid in another state.
  Because states vary significantly as to what they allow, there is no clear answer.  Approximately two-thirds of state statutes include a "portability clause" that specifically provides that advance directives executed in compliance with the law of other states are valid in the principal state.  Of these, some states will honor the directives to the full extent allowed by the law of the state in which it was executed, while others honor them only to the extent allowed by the principal state's law.
  Some states only accept advance directives prepared in compliance with that state's own law, and still others do not address this issue at all.  To avoid later complications, individuals who have executed an advance directive in their primary state of residence should review the law of any other state in which they spend considerable time.
Modifying or Revoking an Advance Directive


The principal can make changes to her advance directive at almost any time, and should do so if her wishes change.
  For example, after executing a DPA-HC, the principal may want to change the agent, add or change a successor agent, alter the agent's medical decision-making powers, or simply terminate the agent's authority.  If changes are made, the principal should provide everyone who has a copy of the advance directive with the revised version, and discuss the changes with those close to her.  Even if an advance directive has not been revoked, and as long as the individual is able to make decisions on his or her own behalf, the individual's expressed wishes always supersede the written directive.

Living Wills

In more than half of the states with living will statutes, the principal can revoke a living will at any time even if he or she is no longer considered competent to make any other medical decision.  Some states permit revocation at any time, but are silent on the question of whether the principal must be competent to do so.  Termination of the living will is sometimes automatic -- some states statutes limit the period of effectiveness of a living will, requiring that the principal rewrite the document every few years.
  


States vary as to how a living will may be revoked.  It is best to use a written statement, signed and dated, but other methods may be used.  Some states may allow the principal to  (1) deface, tear, or burn a written living will and all copies, or direct someone else to do so while in his presence; or (2) make an oral or non-verbal expression indicating intent to revoke.  In most states, the revocation takes effect when communicated to the doctor.

Durable Power of Attorney for Health Care

Most statutes provide for particular revocation requirements.  In those states where the DPA-HC statute does not state revocation requirements, a written statement of revocation and destruction of the copies of the power being revoked is best.  The principal should give a copy of the written statement to his or her physician, agent, and any other person who knew of the original grant of power.  If the DPA-HC was recorded, the statement of revocation should also be recorded.  In addition to an official revocation, an agent's power may end in the following ways:  (1) the principal regains competency; (2) the principal dies; (3) the agent dies or resigns; or (4) a guardian is appointed for the agent.  Like some living will statutes, some state laws limit the period of effectiveness of a DPA-HC.  

The Cruzan Case

Because of its great significance and impact upon medical decision-making issues, a brief discussion of Cruzan v. Director, Mo. Dep't of Health
 (Cruzan) is warranted.  In Cruzan, the United States Supreme Court recognized for the first time that competent adults have a constitutional right to refuse unwanted medical treatment.  The decision came in the highly publicized case of Nancy Cruzan who had spent eight years in a Missouri hospital in a persistent vegetative state, kept alive by a surgically-implanted feeding tube.  In 1987, her parents requested that the tube be removed.  After the state supreme court denied their request because "clear and convincing" evidence of Nancy's wishes was lacking, the Cruzans appealed to the U.S. Supreme Court, asserting that Missouri was violating Nancy's constitutional rights.


A divided Court (5-4) ruled that nothing in the United States Constitution prohibits a state from requiring "clear and convincing" evidence of an incompetent's wishes before allowing a surrogate to discontinue treatment.  Thus, the Court allows individual states to set their own standards and procedures for surrogate decision-making.  However, the Court also recognized that a competent individual has the right to refuse treatment, balanced against the state's interest in preserving the lives of its citizens.  This right is based on the liberty interest created by the 14th Amendment of the U.S. Constitution.


One of the most important messages in Cruzan was the Court's clear recognition of the value of advance directives to ensure that one's wishes regarding treatment are clearly known.  Although the majority opinion did not deal specifically with the question of advance directives, its analysis indicated that unambiguous written directions, such as those found in a living will, would have constitutional force since they would constitute "clear and convincing" evidence of a patient's wishes.  In addition, Justice O'Connor, in her concurring opinion, offered explicit endorsement of advance directives, particularly the appointment of a proxy to make health care decisions on one's behalf in the event of incompetence.  


On the other hand, the Court's decision allows states to impose significant obstacles to the right to refuse treatment in situations where an individual has not drafted a living will or appointed a surrogate decision-maker through a DPA-HC or otherwise left clear and convincing evidence of their wishes.  Therefore, it is very important not only to draft a living will or DPA-HC, but to draft it as "specifically and comprehensively" as possible.

Patient Self-Determination Act (PSDA)

After the Nancy Cruzan case, Congress became concerned about individuals' rights pertaining to medical treatment.  In 1990, the Congress passed the Patient Self-Determination Act
 (PSDA or Act) to enhance awareness of the right to make advance directives.
  The Act is the first significant piece of federal legislation that addresses medical decision-making.  This law does not dictate individual state law regarding advance directives in any way.   It does, however, require hospitals, nursing homes, home health agencies, HMOs, and hospices that receive Medicaid or Medicare funds to inform all patients, in writing at the time of admission or beginning of services, of their right:  (1) to refuse or accept medical or surgical treatment, even if refusal would result in death; (2) to make an advance directive; and (3) not to make an advance directive. In addition the PSDA requires the health care provider to document whether the individual has executed an advance directive, and to provide written policies on withholding or withdrawing treatment, and any limits on the provider's or facility's willingness to implement the wishes expressed in a patient's advance directive.  Health care providers cannot, however, condition admission or receipt of services on the execution of an advance directive.


The requirements of the PSDA mean that many people will have at least one opportunity to learn about advance directives.  Unfortunately, few people entering a hospital or a nursing home are in the frame of mind to meaningfully consider their values, preferences, and wishes about medical treatment.  Professionals providing legal and social services are in an excellent position to encourage older persons to address these issues before a medical crisis occurs.  

Advantages of Advance Directives

Both the durable power of attorney for health care and the living will are valuable tools for retaining control of one's medical care after incapacity. They increase the likelihood that health care decisions will be made privately, not in court, and that the principal's values and wishes will direct the decisions made.  Furthermore, the individual remains in control of the decision-making process as long as he or she is competent; his or her decision cannot be overridden.


An advance directive provides an opportunity to present medical treatment preferences as well as to record that which is not wanted and/or to designate a person to make medical decisions, directions which will serve to ease the suffering of family and friends caused by uncertainty of what to do in a medical crisis.  The absence of any legal direction in medical decision-making creates problems when there is a disagreement among family members or between family and doctors.  In addition, some doctors, fearing possible future litigation, may refuse to proceed with medical treatment unless a decision-maker has been legally designated.  At that point the decision-making must be postponed while the disagreeing decision-makers or the reluctant physician adjourn to the courtroom for a judicial determination or appointment of a guardian.  Turning to the courts is a difficult, time-consuming and expensive undertaking for both the patient and family.  Furthermore, there is also the danger that the patient's wishes will be ignored.  Use of a medical power of attorney may help avoid these problems.

Living Will

The primary advantage of a living will is that it provides written evidence of a patient's preferences, thus giving the patient a measure of control that would not exist if no instructions were left.  Another major advantage is that a living will, if properly prepared, legally binds doctors to respect a patient's wishes, or to find a doctor who can.  Furthermore, a living will protects medical caregivers from civil and criminal liability for following its instructions.  This is an important consideration, because it removes a major barrier to carrying out the patient's wishes.  Finally, even if the patient has no close friends or relatives to whom he wishes to give a DPA-HC, a living will gives him the opportunity to ensure that his health care wishes will be followed.

Durable Power of Attorney for Health Care  


The DPA-HC can be a particularly powerful and meaningful document, because it  allows the principal to maintain the maximum amount of autonomy.  Prior to incapacity a patient is unable to foresee all possible medical circumstances that might arise.  With the use of a DPA-HC, the principal may hand pick a trusted friend or relative to act as  medical decision-maker, and then thoroughly discuss his or her values and treatment wishes with this person. When called upon to make a medical decision, the agent can talk with the doctors about the alternatives, assess the pros and cons, and make the appropriate decision based upon the principal's wishes.    
Disadvantages of Advance Directives


One advantage of advance directives is also a disadvantage.  While advance directive laws have provided increasingly complex safeguards to prevent abuses from occurring and to ensure that any grant of authority is voluntary, these laws may also deter individuals from executing a directive because they are so complex and legalistic.


In medical emergencies, health care providers often do not have time to determine whether an advance directive exists and to determine its accuracy and veracity.  Therefore, a patient may sometimes receive unwanted medical treatment, despite having executed an advance directive.  As a patient, however, it may be possible to have a do-not-resuscitate order on record, so that CPR and other drastic measures will not be used in emergency situations.  To provide greater assurance that an individual's wishes will be followed, feelings regarding receipt of CPR under different circumstances should be discussed with family, friends, and the DPA-HC agent.
  


In addition, as noted earlier, advance directives valid in one state may not be valid in other states if formal execution requirements vary significantly, or the other states have not enacted living will or DPA-HC statutes.  To prevent this from happening, individuals should review the law of any state in which they spend considerable time before drafting an advance directive.

Living Will

The most significant weakness of many living will laws is that they apply in restrictive circumstances, i.e., the principal must be in a terminal condition.   Living will statutes do not provide direction in the frequent situations where the principal is unable to make decisions but is not facing the end of life.  Overall, they are static documents, becoming operational only in limited circumstances and cannot be adapted to specific situations. Some recent living will statutes allow the principal to name someone to make life-sustaining treatment decisions if he or she becomes terminally ill or is in a persistent vegetative state. But, again, if this designation is made in a living will, the designated person can only act in limited circumstances. 


Some living will laws are also limited in terms of the treatments that may be withdrawn.  For example, some living will statutes may not allow individuals to request that artificial nutrition or hydration be withheld.  Also, while living wills allow you to refuse treatment in advance, many do not allow you to request treatment.  In addition, problems may arise in interpreting and defining terms used in the living will, such as  "heroic measures", "terminal illness", "no reasonable expectation of recovery", "artificial means", or even "life sustaining treatment or procedure;" the use of these terms may cause confusion, limiting the usefulness and perhaps destroying the validity of a living will.

Durable Power of Attorney for Health Care

The primary disadvantage of the DPA-HC is that some statutes do not explicitly authorize the withdrawal or withholding of life-sustaining treatment.  However, in a properly executed DPA-HC, written instructions to withdraw life-sustaining treatment if the principal is in a terminal condition would likely be given significant weight.  


As with the regular durable power of attorney, broad powers may be granted to the agent with a DPA-HC, opening the door for abuse by the agent.  However, this risk can usually be controlled with the inclusion of detailed instructions about wanted and unwanted treatments.  Also like an ordinary DPA, because state statutes vary, a DPA-HC made in one state may not be valid in another.  It would be wise to become familiar with the laws of any state in which the principal expects to spend a significant amount of time.


Finally, the existence of a DPA-HC does not always relieve the physician or other health care provider from the threat of legal action by family members.
  Some nursing homes and health care facilities may therefore be unwilling to follow the patient's wishes, as presented in an DPA-HC. 

B (2).
Health Care Consent Statutes
Description


Health care consent statutes, also known as "family consent statutes" or "surrogate decision-making statutes," are a mechanism intended to preserve the incapacitated patient's right to refuse treatment
 or to have appropriate decisions made on his or her behalf.
  These statutes define who can serve as "surrogate" or "proxy" for health care decision-making on behalf of incapacitated patients under specific circumstances.  Generally they apply when an incapacitated individual has left no written advance directives.    


  More than 30 states, and the District of Columbia, have enacted health care consent legislation.
  The common law in many states already recognizes the customary medical practice of deferring to family members to make medical decision for incapacitated patients who lack an advance directive.  By formalizing these customary practices, health care consent statutes attempt to address the problems associated with informal consent procedures.  For instance, family members may disagree among themselves, or as a group, with the course of treatment recommended by the physician, particularly where the decision concerns withdrawal of life-sustaining treatment.  In addition, physicians sometimes may not carry out a family member's medical treatment decision, out of a fear of liability.  The existence and implementation of a health care consent statute may help to prevent the need for court intervention in these and other situations, thereby avoiding a costly, time-consuming, and often detrimental court process. 

Surrogate Hierarchy

Health care consent statutes usually provide a prioritized list of individuals who are empowered to make decisions for the incapacitated person.  State laws vary as to who is a permissible surrogate and how these individuals are ranked.  Typically, however, statutes define a hierarchy of family members in the order of next-of-kin, who may serve as proxy decision-makers, if willing and available.
  In at least one state (Colorado), however, family and close friends are required to come to a consensus as to who should serve as surrogate.
  A few states, including New York, Illinois, Arizona, Florida, North Dakota, and Colorado, provide that a "close friend" can also act as a permissible surrogate.  In most of these states, "close friend" is listed as the lowest priority.
  The Arizona law also permits the unmarried patient's "domestic partner," to act as surrogate, "if no other person has assumed any financial responsibility for the patient."
      


State laws also vary in the way they resolve conflicts among family members.  Sometimes, disagreements among members of a priority class are resolved in favor of the majority view.
  To permit the removal of medical treatment, however, a few states require all family members to agree that the patient, if competent, would have decided to refuse treatment.
  In Colorado, as noted above, permissible surrogates must come to consensus about who should serve as proxy.  If, after reasonable efforts, consensus cannot be reached, any of those who could serve as surrogate (referred to by statute as "interested persons") may initiate guardianship proceedings.  Other statutes provide that when any individual on the priority list disagrees with the surrogate's decision, he or she may communicate the objection to the physician and file a complaint requesting an order to reverse the surrogate's decision.
  In other states, any individual on the priority list may petition for guardianship of the patient if a person on this list has objected to the decision made by the surrogate.

When the Statute Becomes Operative

Generally, health care consent statutes do not take effect until an individual has lost the capacity to make or communicate health care decisions,
 or a physician has determined that the patient is in a terminal condition or permanently unconscious.
  Some statutes, however, are not operative unless the individual has lost decision-making capacity and is in a terminal condition or permanently unconscious.
  If the individual has not been legally adjudicated to be incompetent, the statutes generally give the individual's physician the power to make this determination.  In making this decision, the individual's physician often receives input from others, such as family members, psychiatrists, and other health care providers.  


In some cases, the physician's decision is not too difficult since the patient clearly lacks capacity -- e.g., he or she is an infant, a child, comatose, or severely mentally handicapped or ill.  However, in most other cases, the meaning and determination of incapacity are not so clear.  Furthermore, case law has often been vague and standards vary from jurisdiction to jurisdiction.
  Traditionally, courts have used a "general incompetence" approach, which labels an individual as either completely competent or completely incompetent.
  The newly predominant approach, however, is to assess "specific incompetence," based on the patient's understanding.
  Courts, unfortunately, have often failed to be clear about what exactly the patient must understand.  Those that do address this issue note that the patient must be able to understand his condition, treatment alternatives, and/or the consequences of his or her choices as to treatment.
  It should be noted that a danger inherent in making any determination of capacity is the possibility that the physician will "[measure] capacity primarily on the basis of the caregiver's own view of the rightness or wrongness of the [patient's] decision."
   


Once a determination has been made that the patient does not have the capacity to make medical treatment decisions, the physician is no longer bound to obtain the patient's consent before providing treatment, or to abide any other medical treatment decisions communicated by the patient.
  At this point, a surrogate, designated by the health care consent statute, is required to make health care decisions on behalf of the incapacitated patient.

Scope of Health Care Consent Statutes

Although most health care consent statutes apply in a variety of settings, some have a rather narrow reach.
  For instance, some statutes authorize decision-making only with respect to cardiopulmonary resuscitation,
 others apply only to decision-making for residents of skilled nursing or intermediate care facilities,
 and some apply only to residents of nursing homes.


Statutes also vary widely as to the circumstances under which they take effect.
  Most statutes give the surrogate decision-maker wide discretion to make medical treatment decisions.  In some states, however, the family consent provisions only come into play when a living will would operate, i.e., if the patient is terminally ill or permanently comatose.
  Other statutes may require only that the patient lack capacity to make health care decisions and have no guardian or agent with medical decision-making authority.
  Still other statutes authorize surrogates to make decisions only in circumstances involving termination of life-support procedures for incapacitated individuals.
    


Depending on the particular statute, the surrogate's decision-making responsibilities can range from the administration of antibiotics to more complicated treatments such as heart surgery or experimental medication.  The surrogate may also have to decide whether to withdraw life-sustaining treatment such as an artificial respirator, dialysis, or artificial nutrition and hydration.
  Some state statutes, however, prohibit the surrogate decision-maker from making certain decisions.  For instance, some statutes may provide that the surrogate can consent to treatment, but he or she may not refuse treatment, including life-sustaining treatment.
  In addition, some states preclude the surrogate from authorizing abortions and sterilization,
 and others provide specific guidelines to be followed when the incapacitated patient is pregnant.

Decision-making Standard

Most statutes require the surrogate to exercise "substituted judgment" when engaging in medical decision-making for the patient; i.e., the surrogate must strive to make the choice that the patient would have made if able to decide.
  Some statutes even provide that the surrogate's decision is not valid if it conflicts with the expressed intention of the incapacitated individual.
  If the surrogate cannot ascertain the patient's wishes, the statute often provides that the surrogate should use the "best interests" standard, described as "either an evaluation of the projected benefits and burdens of a proposed treatment, or an effort to picture what a hypothetical 'reasonable person' would choose in the patient's circumstances."

Advantages

The use of health care consent statutes is more efficient, less costly, and less time-consuming than guardianship proceedings, in obtaining needed health care consent or medical treatment decision-making.  The statutes present the least restrictive means of obtaining consent to medical treatment and of restoring decision-making authority after the individual's capacity has been re-established.  Further, these statutes permit family members and close friends, who may best understand a patient's values, and are most committed to that person's well-being, to make important health care decisions.  Lastly, physicians who follow the decisions of the surrogates appointed by statute are generally protected from liability.  Therefore, medical providers are more likely to consent to a decision made by a member of the patient's family. 

Disadvantages

Some health care consent statutes may legitimize physician reluctance to take the time or make the efforts necessary to successfully communicate with patients whose mental functioning is compromised.  For instance, many of these patients retain the ability to make treatment decisions when means of communication are adapted to their needs.  However, medical providers may choose not to meet the challenge of communicating when finding the patient incompetent would permit them to deal with family members with whom they can more easily relate.

Another disadvantage of many health care consent statutes is that they often do not provide a good method for resolving conflicts among family members.  If they cannot resolve their differences, guardianship may be required so that a treatment decision can be made.  In addition to potential disagreements, family members are not always aware of the patient's wishes; therefore, surrogates often make their decision based on their own health-care preferences rather than focusing on the patient's preferences.
  To avoid this result, family members should be encouraged to talk openly with each other about their health-care preferences.


Finally, some health care consent statutes are strictly limited as to their applicability -- e.g., those that apply only with respect to CPR or other life-sustaining treatment.  If circumstances not addressed by the statute occur, guardianship proceedings may become a necessity .

C.
Protective and Community Services
 

 
The term "protective services" is commonly used to describe both supportive services provided to those in need with their consent, and legally enforced guardianship and other forms of supervision which enable an agency or individual to intervene in an individual's life without his or her consent.  Because our purpose is to explore alternatives to guardianship, our focus is on services that are voluntarily accepted, not on services forced upon individuals.  However, the underlying factor that distinguishes protective services from other social services is the strong potential for legal intervention in the individual's life without his or her consent.  Therefore, this aspect of protective services will also be examined.

Description 


 Adult protective services describes a coordinated, interdisciplinary system of social, health, medical, and legal services.  Typically, protective services are broadly defined, and authorize the provision of any service that helps an individual to live independently, or protects an individual from physical or financial harm.  Services which may be provided include homemaker services, house repair, housing information and assistance (including home-share programs), periodic visitors, special transportation, counseling, medical evaluation, medical and prescription assistance (e.g., dealing with providers, insurers, and bills), psychiatric evaluation and consultation, visiting nurses and other home health aids, day care, group meal sites, home delivered meals, and case management.
   Protective services may even include taking control of the individual's finances, and using his or her money to pay for property taxes, mortgage payments, health insurance and other necessities.
  Although services are often provided without charge, some states require individuals capable of paying for services to do so. 

Statutory Authority

Adult protective services legislation generally takes two forms:  adult protective services statutes and elder abuse statutes.  Some statutes apply to all impaired adults, while others limit services to those individuals 60 years of age or older.  Both types of statutes authorize the provision of services to individuals who cannot provide for their own basic needs, as a result of physical or mental impairments or severe economic or social conditions.  Generally, the intent of these statutes is to eliminate abuse, neglect, exploitation or other mistreatment by families, caretakers, or the "protected" individuals themselves.  Statutes vary significantly, however, as to what precise terms are used -- e.g., abuse, physical abuse, neglect, self-neglect, exploitation, endangerment -- and as to how these terms are defined.  The following are general descriptions of some of the most common terms found in statutes:


•
Abuse: definitions of "abuse" tend to be broad and vague, and include physical harm, such as beatings or denial of food.  Some definitions include psychological abuse, unreasonable confinement, failure to provide care and treatment, and other forms of maltreatment.  A specific intent to cause harm is usually required.


•
Neglect:  definitions of "neglect" also tend to be very broad.  They can include, for example, the denial of necessities, such as medicine, food or supervision, and even isolation may be considered "neglect."  Specific intent to cause harm is not required.


•
Self-Neglect:  harm that results when an individual fails to provide the necessities of life for himself such as food, clothing, shelter, adequate medical care, and reasonable management of financial resources.  


•
Exploitation:  this term usually refers to financial misappropriations.


Statutes also vary with regard to the precise conditions which cause adults to be considered "impaired," "incapacitated," "vulnerable," or otherwise qualified for receipt of services.  The following includes typical statutory definitions of individuals who are eligible for protective services:


•
The individual is unable to perform or obtain services necessary to maintain physical or mental health, or both.  These services include medical care for physical and mental health needs, assistance in personal hygiene, food, clothing, adequately heated and ventilated shelter, protection from health and safety hazards, etc.


•
The individual is unable to manage his or her own resources or carry out the activities of daily living, is a victim of abuse or neglect, or is unable to protect himself from hazardous situations.


•
The individual is either wholly or partially dependent upon one or more other persons for care or support, either emotional or physical, and would be in danger if that care or support were withdrawn. 


•
The individual is impaired by reason of mental illness, mental deficiency, physical illness or disability to the extent that the individual lacks sufficient understanding or capacity to make or communicate responsible decisions concerning that individual's person.


•
The individual's advanced age, or mental or physical impairment prevents him or her from protecting himself or herself from abuse, neglect or exploitation.


•
The individual is unable to protect his or her own rights, interests or vital concerns because of physical, mental, or emotional impairments, or because of the frailties or dependencies brought about by advanced age.

Protective Services Process

Protective services programs are normally provided by public and private social service agencies at the local community level.  Volunteer services, if available, often help to reduce programming costs and provide a greater number of services.
  Generally, the agency providing services is made aware of a perceived problem by individuals who are likely to be aware of what is happening in an adult's life.  Most states require individuals in certain occupations -- e.g., physicians
, nurses, social workers, psychologists -- to report any suspected or known abuse or neglect of a vulnerable or otherwise impaired adult.
  Those not required to report abuse may do so voluntarily.


Upon receipt of a report of possible abuse or neglect, the workers of the protective services agency conduct an investigation as to the validity of the report.
  After completion of the investigation, the agency then decides whether the vulnerable individual's situation warrants intervention, and if so, what kind of service(s) or intervention is needed.  At this point, the vulnerable individual can voluntarily accept the services that will, hopefully, remove any harm or threat of harm such as malnutrition, unhygienic living conditions, physical abuse, etc.  It is these voluntarily accepted services that can provide beneficial and autonomy-enhancing alternatives to guardianship.  


If the individual does not consent or is deemed incapable of consenting to the services considered necessary by the agency, however, legal intervention may be used to enforce the provision of services.
  The state's authority to provide services contrary to the recipient's consent is based in the state's parens patriae power.
  Traditional forms of legal intervention include guardianship, conservatorship, and civil commitment.  In addition, most adult protective service or elder abuse statutes have created new methods of legal intervention, often with minimal due process protections.  

Termination

State statutes vary widely in terms of how they provide for the termination of protective services.  Examples of cases where protective services may be terminated include situations where (1) the problem has been alleviated to the point that services are no longer needed; (2) the individual's family or an agency has assumed responsibility for the vulnerable individual; (3) the harmful situation has been completely eliminated; (4) the client is no longer eligible for services; or (5) the client desires to terminate services.

Advantages of Protective Services  


When the social services components of protective services are accepted by the individual on a truly voluntary basis, they can do much to maintain the independence of the individual.  For the client who is looking for help, we would urge advocates to explore the social services options open to clients in their community.  Many times the voluntary social and health service options will have to be combined with the financial devices discussed in Section III, Part A above.  Although the individual is capable of assenting to services, often he or she is sufficiently impaired to prevent him or her from paying for those services.

Disadvantages of Protective Services  


One disadvantage of many protective services programs is that they have very limited resources and their staff are overburdened with excessive caseloads.  This may prevent protective services programs from effectively providing services to those individuals who need and want them.
  Further, frequently case assessment and case management services are available, but necessary social, health and supportive services are not available to assist the individual sufficiently to remove them from the harm they are facing.

The major disadvantage of protective services, however, is the danger that the social services may be forced upon the individual without procedural protections.  Many protective services statutes do not provide for:  (1) notice to the vulnerable individual of the protective services petition; (2) the vulnerable individual's presence at the hearing; (3) representation by counsel for the individual; or (4) proof by clear and convincing evidence.
  Further, agencies providing services usually are not required to file reports about the client's status or condition; i.e., there is very little oversight of a program that has "stripped" an individual of his or her rights.
  In addition, there may be an implicit or explicit threat that failure to accept the social service will result in an imposition of legal sanctions.
  For example, an elderly person who does not wish to receive meals on wheels may feel intimidated by the insistence of the social service agency, and therefore accept this service.

D.
GUARDIANSHIP MEDIATION
Introduction


As discussed throughout these materials, guardianship should be relied upon only when no other less restrictive options are available.  Unfortunately, it is often used inappropriately for the convenience of third parties, such as families, hospitals, nursing homes, service provider agencies, and the state, or when other alternatives are indeed available.
  The result is not only an unnecessary loss of autonomy by an older individual, but also an increasingly large judicial case load and a depletion of the courts' and parties' resources.  Currently, there are more than 500,000 Americans under guardianship or going through the guardianship system in approximately 2,500 courts nationwide.
  In order to discourage inappropriate uses of guardianship, alternatives must be offered and publicized.  


Mediation is one of several alternative forms of dispute resolution (ADR) and crisis intervention techniques -- other methods include arbitration and negotiation.
  The use of mediation as a form of dispute resolution can help older individuals and concerned family and friends find alternatives other than guardianship to solve the issues that originally led to filing of the guardianship petition.  A few jurisdictions now provide the parties involved in guardianship cases this option of mediation.  For instance, a pilot project conducted by The Center for Social Gerontology (TCSG) in Washtenaw County, Michigan through the Washtenaw County Probate Court successfully applied mediation to guardianship issues.  This program continues today under the direction of the local center for dispute resolution.  TCSG is now in the process of helping to establish four additional guardianship mediation programs in Chicago, Illinois;
 Tampa, Florida;
 Denver, Colorado;
 and Albuquerque, New Mexico.
  TCSG may be contacted by dispute resolution centers, courts, or others interested in starting such a program.

Description

Mediation is an informal process in which the disputing parties meet in a private, confidential setting to find a mutually acceptable solution to their problems with the help of a neutral person (the "mediator").  The mediator does not judge or force the parties to reach an agreement.  Rather, the mediator helps the parties communicate their concerns and develop and agree upon a workable solution.  Mediation focuses on solving the problem, and allows the persons involved to search for more creative responses.  It can allow the needs of the older person to be met without unnecessarily taking away the person's fundamental rights and autonomy.

Appropriateness of Mediation
 
Several mediation program models are possible.  These can include court-run programs; community dispute resolution programs; private, public, non-profit, or for-profit organizations; and individuals.  Mediation referral processes also can vary.  For instance, in courts where mediation is available, some courts mandate mediation, while others make the referral process voluntary.  Some programs may permit voluntary self-selection.   


When deciding whether to refer a case to mediation, several factors should be considered.  First, the abilities of the respondent and other parties to take part in the mediation process should be examined.  The mediator himself or herself "has an obligation to assure that all parties understand the nature of the process, the procedures, the particular role of the [mediator], and the parties' relationship to the [mediator]."
  If the mediator determines that any party is not able to understand these matters, mediation is not appropriate. 


Second, the person making the referral and the mediator should consider the issues that are under dispute.   Issues are varied, but can include (1) the potential ward's need for assistance; (2) identification of the individual who will serve as guardian; (3) the perceived need to change the potential ward's place of residence; (4) the need to make medical treatment decisions or financial management decisions; and (5) post-appointment issues.


Guardianship mediation may be complex because of the number of parties involved.  In many cases there are several family members with differing interests; there may be institutional representatives involved; friends or caretakers may have an interest.  The mediator must determine who should be a part of the decision-making process.  A basic question is the ability of the respondent to meaningfully participate.  The mediator must determine whether the respondent is able to participate in the mediation process and what accommodations may be necessary to allow his or her participation.  If the respondent is not able to participate, the mediator must determine whether that inability precludes mediation of the issue (e.g., if the issue is which of several adult children will serve as guardian, mediation may be appropriate; if it is whether there will be any guardian, mediation without the respondent may not be appropriate).


Finally, the mediator and the court must be able to recognize those cases which should be excluded from mediation.  If the matter requires a fast or emergency decision (e.g., the older individual has suddenly become seriously ill and unconscious, and needs immediate medical treatment), the case usually is not appropriate for mediation.  However, in some instances, the court provides for the availability of "emergency mediators," who are stationed at the courthouse, prepared to mediate; if the judge or parties choose this option over a court hearing, the time investment may be no more burdensome, or even less than the amount of time involved in conducting a hearing.  In addition, any case in which there are allegations of serious physical, emotional, or financial abuse of the potential ward by another party should not be referred to mediation
.

Confidentiality Issues

As ADR procedures become more common, more states are adopting statutes or court rules that govern confidentiality of mediation.  Typical statutes provide that the mediator may not be subpoenaed in a later court proceeding.  Often such statutes specifically exempt information that could have been discovered through ordinary discovery outside of mediation.
  Different statutes apply for different types of mediation.  For example, Michigan has a confidentiality statute governing community dispute resolution programs, and another dealing with mediation in domestic relations cases.
  If a state does not have rules specifically applicable to mediation, at the least, rules of evidence protecting settlement offers may be applicable to statements made in mediation.  


If the law of the state does not require confidentiality, all parties should agree in writing at the outset of the mediation session that the mediator will not be called as a witness in later proceedings, and that information revealed will be kept confidential.  If the parties do sign such an agreement, the agreement may be accepted as an enforceable contract by a court and will be at least an influence on the parties if they later attempt to subpoena the mediator or introduce evidence of the mediation discussion.
  For a discussion of confidentiality problems that may arise with respect to guardians ad litem, see The Center for Social Gerontology, Adult Guardianship Mediation Replication Manual (1995).


It is also important to be aware that most states have elder abuse and neglect reporting statutes.  The majority of these statutes require that certain individuals report suspected incidents of elder abuse or neglect.  Civil penalties, and in some cases criminal penalties, may apply for failure to report.  Many of these statutes apply only to certain categories of professionals, such as health professionals, but others apply to broad categories of people or even to all people.  Such a law may apply to mediators.

Representation of the Potential Ward

Mediation as a process requires that the parties negotiate with each other, with the assistance of a mediator.  This process will not provide a fair result if there is an extreme power imbalance between the parties.  Mediators are trained to recognize power imbalance and help parties negotiate on equal footing.  However, in guardianship cases, there is great potential for imbalance of power, due to the perceived or actual incapacity of the respondent.  To compensate for this imbalance, the respondent should be represented by an attorney or other advocate during the mediation process.  In most (non-guardianship) mediation, parties' attorneys are generally not active participants in the mediation process, but advise their clients on alternatives and review proposed agreements.  The attorney for the respondent may take this typical role in some cases; in others, however, where the respondent needs additional assistance, the attorney may be a more active participant in the process and act as an advocate for the respondent.  

Outcomes of Mediation

If the case is accepted for mediation, the mediation process is successful, and an agreement is reached among the parties, three results are possible.  First, the guardianship petition may be dismissed, because, for example, the parties have agreed upon needed services for the elder.  These services may  range from simple bill-paying to more intense assistance such as in-home care.  Second, the parties may decide that a limited guardianship is the most appropriate solution.  If this is a reasonable alternative given the circumstances of the particular case, it  leaves the ward with a greater amount of independence than would be possible with the imposition of full guardianship.  Finally, the parties may agree to a full guardianship, in which a particular person is chosen to be the ward's guardian.  However, the court must approve any agreement involving guardianship.


Even if guardianship is the outcome of  mediation, all involved parties may benefit;  both the potential ward and those requesting the guardianship have been given the opportunity to discuss the problems that prompted the petition.  At a minimum, mediation has provided a non-adversarial setting for addressing the conflict.  


If no agreement is reached, or if one or more of the parties fails to  follow through with the mediation, the parties may choose to try a second mediation session.  If the parties decide against a second mediation, the court can still hear the case.   

Advantages of Guardianship Mediation

The chief advantage of mediation is, of course, that it helps families explore alternatives to guardianship, thus avoiding the loss of rights and autonomy that accompanies guardianship.  Mediation increases the likelihood that the older person will retain maximum possible independence and control over life decisions, yet addresses his or her specific needs for assistance.  Furthermore, mediation includes the older person in the decision-making process -- i.e., it helps the individual feel that he or she is still "in control."  In addition, mediation can avoid the trauma of a court proceeding; encourages consensus building within the family setting; fosters the preservation of relationships with family and friends, critical to ensuring that older persons with disabilities receive the best and most appropriate care possible; reduces ineffective and inefficient use of court resources; and lessens demands on family and community caregivers by making maximum use of all appropriate community support services.  Finally, mediation is an inexpensive and highly effective procedure.  The service is often provided at no cost, or at a cost lower than that of court proceedings.

Disadvantages of Guardianship Mediation

Although there are no major disadvantages to using mediation, it may not be appropriate for certain types of cases, such as those requiring immediate decision-making, those involving abuse and neglect, those involving substance abuse, or in situations where there is a significant difference in the balance of power between the parties.
  In addition, participation in mediation may be problematic for some older adults who suffer from vision and hearing impairments, restraints on mobility, fatigue, or other physical problems.  The mediator must be sensitive to these and other disabilities, and accommodate the parties to the extent possible.
  Finally, mediation for guardianship cases may not be available in many jurisdictions.  Individuals or organizations interested in developing guardianship mediation programs will need access to trained mediators, and the cooperation of the court. 

IV.
GUARDIANSHIP

Definition  


Guardianship refers to the appointment by a court of a third party, the "guardian," to assume decision-making and to handle the affairs of an individual, the "ward" (or "allegedly incapacitated person," "person needing protection") whom the court has found to be "incompetent" or "incapacitated."
  Although the terminology used in this area varies significantly from jurisdiction to jurisdiction, generally speaking, the term guardian refers to one who has legal authority over another individual's person, i.e., the power to determine where the ward will live, what treatment he may receive and other lifestyle matters.  The term conservator refers to one who has legal authority over another person's property, i.e., the power to manage property, invest it prudently, pay bills, etc.  Other terms used to describe the different kinds of guardians include "guardian of the person," "guardian of the estate," "conservator of the person," "conservator of the estate," "curator," and "committee."  Unless otherwise stated, throughout this discussion the term guardian or guardianship will refer to any appointment of the above-mentioned surrogate decision-makers.  

Description  


With the exception of civil commitment, guardianship is the most restrictive and intrusive form of non-criminal legal intervention that can be imposed upon an individual.
  Its imposition is governed by state statutes and case law which vary significantly from state to state.
  Even within each state, practices may vary greatly depending on the statute under which the proceeding is begun.  In some states, different guardianship statutes exist for incapacitated adults, minors and the developmentally disabled.  In addition, the beliefs and practices of individual judges will influence the nature of the proceedings.  Accordingly, the description of guardianship/conservatorship found below is not intended to accurately describe the law or procedure applicable to any one jurisdiction or courthouse.
  Rather, it describes, in the most general terms, the process and consequences of having a guardianship or conservatorship imposed.

The Guardianship Process -- The Petition  

The guardianship process begins with the filing, by the "petitioner," of a petition  for guardianship in the appropriate court.
  Generally, the petition may be filed by relatives, friends, agencies, the proposed ward (in the case of a "voluntary guardianship") or anyone interested in the welfare of the proposed ward.
  


It is difficult to generalize about the life situations which will give rise to the filing of a petition for guardianship.  On the one hand, there are situations where an individual has lost all capacity to function or communicate as a result of a sudden event
 -- for example, where an individual has suffered a severe physical trauma, such as a stroke or involvement in a serious accident.
  In these cases, if the impaired individual has not executed a durable power of attorney, there is little open to friends or family, outside of petitioning for guardianship.  This kind of situation is illustrated by the case of Ronald Stiles, discussed in Section II of the material.


A second situation for the older adult occurs where no sudden or severe trauma is experienced by the individual and where the individual retains some ability to function and communicate.  Four factors are typically at play when a petition for guardianship over such an individual is filed:  (1) the individual is perceived by the petitioner to be engaging in unreasonable behavior; (2) the individual is unwilling or unable to modify that behavior and will not accept assistance; (3) the unreasonable behavior threatens some facet of the person's existence which the petitioner finds to be important; and (4) the unreasonable behavior is apparent to the outside world.  Typical situations of this sort are illustrated by the descriptions of Terry Barnett, Alan Brown and Dinah Adams in Section II of the material.


Other situations which may lead to a guardianship petition include alleged mental incapacity or illness of the respondent, a need for better management of finances or medical care, inadequate living situations, chronic substance abuse, mental retardation, a perceived need for nursing home or other institutional placement,
 or advanced age.
  Even in state statutes that do not include "advanced age" as a permitted reason for finding a person incapacitated, allegations of incapacitating disabilities due to advanced age are not uncommon.
  


Despite the plethora of factual situations which can lead to the filing of a guardianship petition, all petitions for guardianship must allege that the proposed ward, or "respondent," is incapable of properly caring for himself or herself or of managing his or her estate.
  Other components of a petition include the respondent's address, identification of relatives, the type of guardianship being sought, and discussion of any property involved.
  Traditionally, petitions have lacked specificity as to the need for a guardian, and the qualifications of the proposed guardian.
  The recent statutory trend, however, is to require that petitions contain specific allegations of incapacity, provide substantiation for these claims, identify the petitioner's interest in the matter, and describe the qualifications of the proposed guardian.
 


It is at this initial stage of the guardianship process that the best opportunity exists to divert an inappropriate case from the guardianship system.
  In all guardianship cases, the proposed ward's counsel or guardian ad litem (if one exists) should study the particular fact pattern to identify possible, less restrictive, alternatives to guardianship.   For example, particular attention should be paid to the medications the proposed ward is taking; these may be an easily reversible cause of the proposed ward's condition.
  Perhaps an adjustment in medication and/or the provision of specific services is all that is required in such a case.

Notice

Once the petition has been filed with the proper court, a date for a hearing will be set and the court will send notice to all parties requiring notification pursuant to the state statute.  Nearly all jurisdictions require that the proposed ward receive notice of the time and place of hearing regardless of his mental state.
  In recent years, many states have passed laws requiring that notice be provided orally by an objective third party, as well as in writing.  In addition, most states require that notice be personally served on the respondent.
  Some states now require that notice be accompanied by an explanation of the respondent's rights with respect to the petition and the hearing.  A few states have also begun to regulate the size of the print on the notice, to ensure it is legible to individuals with diminished visual abilities. 


Generally, the guardianship statutes also require that notice be given to a third party, usually a relative.  Requiring that notice be given to both an interested third party and the proposed ward helps protect the ward both from his own confusion and a possibly ill-intentioned petitioner. If the ward is too confused to understand the notice, the interested third party might insure that the ward's interests are protected.  For the ward who is competent and capable of protesting a guardianship petition, the notice of the petition allows the opportunity to protect himself against the actions of an ill-intentioned petitioner seeking to become guardian.


Although the statutes usually provide that at least one competent person will receive notice of the hearing, the notice itself is often inadequate.  Many statutes do not specify the amount of time that must pass between notice and hearing.  Of those that do, some provide for time periods varying from three to ten days.
  With such a small amount of time available between notification and hearing, there is a substantial danger that preparation of a defense to the petition will be inadequate.  Furthermore, the notice itself may be uninformative; i.e., it may not convey what is at stake, what defenses may be raised, or that the proposed ward has the right to be present, retain counsel, present evidence and cross-examine witnesses.
  


Even where procedural safeguards are provided by statute, they are frequently not exercised due to the failure of the notice to properly and adequately inform the ward of his rights.
  For example, the proposed ward has the right to attend the hearing.  However, he or she usually does not.
  Often this failure is the result of inadequate notice.  The proposed ward may not know he or she has the right to attend, may not understand the importance of attending or may even believe that the guardianship cannot be imposed in his or her absence.  In other cases, the ward, as the result of a disability, may be unable to travel to the location of the hearing.
   Although many jurisdictions make attendance by the proposed ward mandatory, the courts routinely excuse the proposed ward's attendance in the belief it would not help the proposed ward and in the fear that it might aggravate his condition.  This is unfortunate, as a waiver of the right to attend may frequently be viewed as an admission of incapacity.
 

The current trend in statutory law is to increase procedural protection in guardianship proceedings.  For example, some states now  require the notice to include a copy of the petition, to explain the purpose and legal consequences of the proceeding, and to inform the proposed ward of her rights.
  An increasing number of states are requiring that notice be in large bold-face type, in order to be more easily read.
  In addition, states are  trying to make the right to be present more meaningful by requiring that the proposed ward's presence not be excused in the absence of "good cause."  For example, a North Dakota statute provides that  physical difficulty in attending the hearing is not sufficient to constitute "good cause" for a proposed ward's absence.
  


However, changes in law may not be accomplishing the desired results.  Statutory language which merely encourages a specific court practice or permits a waiver of the court practice does not appear to lead to any greater frequency of that practice than it occurs in states where stringent statutory language is absent.
  A clear prohibition or mandate, on the other hand, has a more significant effect.  A variety of factors, such as  court paternalism, economic concerns, and overburdened dockets, may be responsible for the courts' decisions not to enforce the more stringent procedural guidelines.

The Hearing

The absence of a proposed ward at the hearing would not be as pernicious if the proposed ward were assured of adequate representation.  However, this is not generally the case.  Often, the prospective ward is unrepresented at the hearing.
  While the respondent has the right to hire a private attorney, many do not because of a lack of funds or other reasons.
  Therefore, many respondents must rely on state statutes that authorize court-appointed counsel.  In some jurisdictions, however, the proposed ward has no right to representation.
  In others, the court-appointed representation need not be an attorney, but may instead be a guardian ad litem.
  


In order to appreciate the difference between the appointment of an attorney, and the appointment of a guardian ad litem, it is important to understand a guardian ad litem's function.  The exact duties of this individual vary from jurisdiction to jurisdiction, but may include the following:  (1) visiting the respondent and ascertaining his or her feelings about the proposed guardianship; (2) informing the respondent as to his or her rights with respect to the proceedings; (3) explaining the consequences of guardianship; (4) filing a written report describing the situation and making recommendations to the court about the course of action which is in the respondent's best interest; (5) and appearing in court to testify.  In other words, it is the guardian ad litem's function to recommend what he or she believes is in the proposed ward's best interest, not to advocate for the respondent's expressed wishes.


Furthermore, even where available, many court-appointed attorneys have traditionally been unhelpful.
  A court-appointed attorney may be ineffective in opposing a guardianship, or worse yet, may improperly advocate for appointment of a guardian against the proposed ward's express desire to oppose the guardianship.
  This is often the result of ambiguity or absence of language in statutes regarding the role that a court-appointed attorney is to take.
  Some statutes explicitly state that the appointed attorney is to act as a guardian ad litem, representing the "best interests" of the respondent.
  The "modern" and preferred approach, however, calls on the attorney to act as a zealous advocate for the client's expressed preferences.
 


Without adequate representation, the proposed ward is usually unable to aid the court adequately in fully developing the record.  Thus, the evidence upon which the court relies in granting a guardianship petition may often be quite meager.  Frequently the record against the proposed ward will contain only the written report of a physician or psychiatrist.
  Independent medical evaluations are often not ordered.
  Because the physician is rarely present at the hearing, the judge and the proposed ward cannot cross-examine him or her on the stand; and the doctor's written conclusions regarding the potential ward's competence are often accepted without further investigation into the individual's actual functional capacity.


However, in keeping with a trend toward more adversarial proceedings, some new statutes provide wards with the rights to present evidence and cross-examine witnesses.
  In addition, new legislation has strengthened the relaxed rules of evidence which have prevailed in the past. For example, New Mexico's statute provides that the state's standard rules of evidence apply in guardianship hearings, and that hearsay evidence is generally inadmissible.
  


The decision whether to impose a guardianship is usually made by a judge.  Although more than one-half of all jurisdictions have provisions concerning the right to a jury trial in a guardianship hearing, most jurisdictions allow them only upon request, and very few jurisdictions mandate their use.
  The guardianship hearing itself averages only a few minutes in duration.
  This suggests that incompetency findings are largely a fait accompli.  Two explanations are possible: either, (1) few people petition for guardianship when it is not necessary; or (2) due to a lack of procedural safeguards and adequate representation, judges are forced to make decisions based upon incomplete and inadequate knowledge of the facts. 


As discussed, in many states there is a growing awareness of the lack of procedural protections available to potential wards.  In some of these states, the legislatures are taking steps to strengthen procedural rights by making the guardianship hearings more formal and adversarial through the implementation of procedures and rules used in criminal and civil trials.
  (See Section II.)  Clearly this is an important step toward maximizing the autonomy and independence of older persons.
  Meaningful notice, mandatory attendance, adequate representation, and other procedural protections will lessen the ever present risk of imposing unnecessary guardianships -- if these protections are enforced.
 

Another potential method of increasing the reliability of the proceeding is to use court visitors.  As noted in footnote 43, a court visitor, or guardian ad litem, is appointed by the court to investigate the circumstances surrounding the petition for guardianship.  The visitor talks with all concerned parties, including the potential ward, before making an independent recommendation to the court regarding the appropriateness of granting the petition.  Some new statutes have made the role of the visitor more significant by expanding the visitor's duties, requiring that the visitor be a qualified professional and that the visitors submit comprehensive and detailed reports to the court.
   Use of a visitor gives the court better contact with the proposed ward and greater access to evidence regarding the daily functional abilities of that individual.
Incapacity  


Generally the court must find that the potential ward is "incapacitated" or "incompetent" before it can impose a guardianship upon that person.  (See Section II's discussion of incapacity.)
  Although the criteria for determining incapacity vary state by state, the test for incapacity has traditionally required a two-part showing: (1) that the person suffers from a particular condition affecting mental capacity, such as mental or physical illness, alcoholism, addiction or old age, and (2) that certain functional or decision-making disabilities result from this condition, such as the inability to do business, manage property, conduct personal affairs.  In practice, the first step has often been overemphasized, and the second step has often been given short shrift.  Courts have regularly relied on a doctor's diagnosis to satisfy the first step, largely ignoring the second step and the need for evidence of functional disability.
  This has been due partly to the fact that definitions of incapacity historically have provided few guidelines as to the conduct for which one might be found incompetent.
  However, the present statutory trend is for courts to decrease their dependence on the opinion of a single physician in assessing capacity.
  Some states have expanded the scope of professionals who may be involved in assessing the proposed ward, and others require that a functional impairment specialist be involved with the evaluation.


Many states have revised, or are in the process of revising, their guardianship statutes, in an effort to protect potential wards from the imposition of inappropriate or over broad guardianships.  Although many jurisdictions still retain the two-part test, there has been an effort to eliminate the emphasis on labels (such as insane, retarded, mentally deficient, senile, spendthrift, or addict) and increase the importance of functional assessments of skills and behavior.
  Some jurisdictions, for example,  have deleted "old age" from the list of conditions which may satisfy the first part of the definition.
  As a result, a court is required to examine the functional disability of an older individual rather than rely on preconceived notions or prejudices about the elderly.  This effectively increases the importance of the second step where the potential ward is an elderly individual.


A second change in some statutes increased the emphasis on the thought and communication processes of the potential ward.  They adopted some version of the Uniform Probate Code's definition of incapacitated person, which requires the court to examine the effect of the impairment on the potential ward's capacity "to make or communicate responsible decisions."
  In theory, this definition should decrease the danger of the courts making personal value judgments about the activities and conduct of the potential ward.  Instead of examining the outcome, the court is directed to examine the ability of the potential ward to engage in the decision-making process leading to the outcome.  However, even this definition, by examining the responsibleness of the decisions of the potential ward, is open to the influence of the court's value system.  Using such a vague, subjective standard "does not promote neutral fact-finding, but invites arbitrary findings of incapacity."


The newest definitions have dropped the first step of the traditional definition entirely.  In these cases, the court is forced to examine only the functional ability of the potential ward -- i.e., his or her ability to manage personal care or financial affairs on a day-to-day basis.
  The inability to care for one's physical well-being must be shown by substantial risk of harm to self as evidenced by conduct demonstrating that the proposed ward is dangerous to himself, not withstanding the fact that the ward may display poor judgment.  The inability to manage one's business affairs means the inability to know and appreciate the nature and effect of business transactions, not withstanding a display of poor judgment.
  


In conjunction with the changes in the definitions of incapacity, many courts  rely on evidence derived from a functional assessment
 of the ward rather than a psychological, medical, or psychiatric evaluation.


Information gathered in a functional assessment describes how the individual is managing his tasks of daily living and to what extent he is satisfied with his circumstances and abilities . . . In general . . . information is sought regarding the defendant's basic needs: income adequacy and spending patterns (physical ability to manage currency and check writing, whether pension checks arrive consistently); adequacy of food, clothing, and shelter (ability to buy, transport, store, and prepare food; ability to eat; choice of diet; ability to dress and undress; adequacy of laundry facilities and their use; upkeep of shelter; warmth and ventilation;cleanliness of environment; safety of home).  The evaluator also assesses physical functioning (ability to walk, climb stairs, reach, bend, get in and out of chair and tub); sensory functioning (ability to see, hear, feel, react in ways that do not endanger his health or safety).  In addition, the defendant's access to helpful resources such as friends, relatives, physicians, emergency facilities, transportation and the like is considered.  The defendant is asked about his satisfaction with present circumstances, his desire for change, and what specific assistance he would like to have.


A very thorough examination would also explore such emotional factors as loneliness, anxiety, and life satisfaction.  If a mental health assessment has not been made separately the evaluation can explore orientation to reality, memory functioning, reasoning ability, abstract reasoning, and other components of mental status.


Use of a functional evaluation recognizes that a proposed ward should not be found to be incapacitated unless he is truly incapable of functioning in the world around him.  However, the import of such an assessment varies to some extent depending on the definition of incapacity employed in a particular jurisdiction.
    


In keeping with the new definitions of incapacity, courts are becoming more flexible in imposing guardianships, restricting the guardian's powers to only those needed to assist the ward, and allowing the ward to maintain as much independence and control as is feasible.  Whereas incapacity was once thought of as an "all or nothing" condition, the trend today is to consider each individual's abilities, and to acknowledge that "capacity is situation-specific."
  Many statutes require courts to make specific findings regarding the ward's disabilities and to issue orders regarding the extent of, and limits on, the guardian's powers.  These provisions also reflect the  strong preference for limited guardianships expressed in new statutes. 


Finally, another protective provision found in an increasing number of state statutes is language requiring that guardianship be the least restrictive alternative possible.  This provision forces courts to stop and consider other alternatives and should help prevent the rote imposition of guardianships. 

Burden of Proof  


The potential ward is presumed to be legally competent and capable of functioning without a guardian until a court has found him or her to be incapacitated.  Accordingly, the petitioner has the burden of proving that the individual is not competent.
  In some cases, the petitioner must demonstrate the inadequacy of less restrictive alternatives.

Standard of Proof 


Although some state statutes still do not articulate the standard of proof required to win approval of a guardianship petition, the trend is to require the petitioner to provide clear and convincing evidence.
  There is good evidence that due process considerations mandate use of a clear and convincing evidence standard in guardianship proceedings rather than the preponderance of evidence standard applicable to other civil cases.  In Addington v. Texas
, the Supreme Court held that in civil commitment proceedings the standard of proof must be greater than the preponderance of evidence standard.  The Court balanced the interests of the individual in not being involuntarily confined, against the interests of the state.  The Court noted that civil commitment constitutes a significant deprivation of liberty and that it can "engender adverse social consequences to the individual."
  Although the Court stated that the state has a legitimate interest in providing care to its citizens who are unable to care for themselves, it held that "[t]he individual should not be asked to share equally with society the risk of error when the possible injury to the individual is significantly greater than any possible harm to the state."
  While the Court left articulation of the precise standard up to the states, it provided some guidance by stating that the standard must be equal to or greater than the "clear and convincing" standard if it is to comport with due process requirements.


By analogy, it can be argued that the clear and convincing evidence standard must also be used in guardianship hearings.  Like civil commitment proceedings, guardianship proceedings have the potential to deprive the individual of significant liberty interests and to impose a social stigma upon him by labeling him incapacitated (or worse, "incompetent").  Because the stakes in a guardianship hearing are so similar to those in a civil commitment, similar standards of proof should be used.  In addition to the many states which by statute require it, several courts have required the clear and convincing standard for guardianship proceedings.

The Guardian  


Once a finding of incapacity is made, the court will seek to select a guardian.  In general, the guardian is not required to have any particular qualifications for the job beyond being "competent," "suitable," "qualified," or "any" adult.
  He or she need only be capable and willing to serve.  Approximately one-half of all jurisdictions disqualify certain categories of individuals from serving.  These categories include service providers, convicted felons, judges, suspended or disbarred lawyers, and guardians ad litem.
  The roles of guardian and conservator may be filled by one person or by two individuals.  Guardians and conservators are more apt to be relatives or friends rather than professionals, such as a bank or attorney.
  Conservators are more likely to be paid for their work, and are more often required to post bond. 


Many state statutes specify a priority among possible available guardians.
  Persons designated by the proposed ward, and relatives, especially spouses and children, are generally listed as the preferred choice for guardian.  However, the court is not required to follow this priority if it finds it is not in the best interests of the ward to do so.
  For example, the court will generally try to avoid appointing those who have a conflict of interest with the ward.  Remember, however, that there is almost always the potential for a conflict of interest where the guardian is a relative of the ward.  Although the ward's best interests may require depletion of monies in the estate, the relative is likely to be the beneficiary of the estate and may thus have an interest in having the estate preserved.  In the interest of having a concerned party handling the ward's affairs, this inherent conflict of interest may be overlooked by a court unless allegations and evidence of exploitation are raised at the hearing.

Public and Professional Guardians

Many courts are having increasing difficulty finding guardians for individuals who have no one willing to act as guardian and who have no resources to pay for a private guardian.
 Several alternative solutions are being tried around the country.  More than half of all states have enacted statutes instituting some sort of public guardianship system.
  The public guardian is an agency or public official, operating as a branch of the state or local government, whose primary purpose is the provision of guardianship services.
  Various models for providing public guardianship services exist.  These include:  independent state public guardian agencies, funded and operated by the state; preexisting government agencies that also provide social services (creating a potential conflict of interest); volunteers or non-profit organizations; and employees of the state, such as judges, sheriffs, etc.


Although a public guardianship system provides the court with ready access to a guardian it has important disadvantages.  Foremost among the possible problems is the convenience which makes it such an attractive system.  Often a community may provide guardianship services without providing less restrictive alternatives.  Under these circumstances guardianships may be imposed unnecessarily because no other alternative is readily available.  To solve this problem, communities must consider expanding the range of services offered by public guardians or creating some other agency capable of providing alternative services such as administration of trusts, durable powers of attorney, representative payeeships, etc.  A second problem with a public guardianship system is its relatively high cost.
  Some communities have attempted to offset these costs by charging fees of those wards who can afford to pay.  Other public guardian agencies receive funds from other governmental agencies such as social services, creating a potential conflict of interest, since the guardian must be able to ensure that the ward is receiving adequate services.
 Another problem, related to the problem of high cost, is the concomitant likelihood that the professional staff will be overburdened.  A survey of Michigan public guardians, undertaken by The Center for Social Gerontology, reveals that some public guardians are too busy to see wards more than once a year.
  In addition, many of these agencies do not properly supervise their ward's care, needlessly institutionalize wards, and are slow to terminate guardianship where appropriate.
  Finally, in some states, the law restricts the types of cases that may be accepted by the public guardian.  For instance, some public guardians may be required to or may have the discretion to refuse to take a case based on the size of the proposed ward's estate. 


As the number of public guardians has grown, so has the number of individuals (lawyers and non-lawyers) and private non-profit corporations contracting with local agencies to provide what are called corporate or community guardianship services.  This growth (both public guardians and private guardians) reflects the continuing increase in the numbers of persons needing assistance, and changes in family structure and demographics, making reliance on family members unrealistic.
  These contracts can result in many of the problems noted with regard to public guardians.  There can be substantial variation among these agencies regarding staff size, the types of services provided, fees, and caseloads.  In addition, funds used to finance guardianship services are subject to political and economic pressure and could disappear, leaving courts and wards unserved.


One way of alleviating the problems of funding may be the use of volunteer guardians.  In some communities, churches, social service agencies and even the courts are setting up volunteer guardianship programs.  However, these programs are not without their own set of problems.  A primary concern of these programs is how to maintain an adequate bank of volunteers who are sufficiently well trained to perform the job.
  In addition, volunteer programs often suffer from lack of funding and advice/counseling support. 

Duties of, and Limitations on, the Guardian  


The general parameters of a guardian's authority are set out in state statute, case law and court rule.  For any particular case, obligations and/or limitations on the guardian's authority should be spelled out in the court's order of appointment.  In some jurisdictions the court may authorize only those powers specifically enumerated in the court order; in others, the guardian may be given almost unrestricted authority.
  


In general, the guardian of the person must remain in sufficient contact with the ward to be aware of his or her current condition and his or her current needs.  Specifically, the guardian of the person may have any or all of the following powers, rights, and duties:

1) to determine where and with whom the ward will reside;

2) to see to the care, comfort and maintenance of the ward -- this may include the duty to obtain education, training and services for the ward and to see to the care of the ward's personal effects;

3) to consent to medical and professional treatment of the ward;

4) to maintain a suit on behalf of the ward;

5) to receive and apply any money or property of the ward to his or her current needs for support and care;

6) to conserve any excess money of the ward for the ward's future needs; and

7) to report the condition of the ward and of the ward's estate that has been subject to the guardian's control to the court.


As with the duties of a guardian of the person, the duties of a conservator (or guardian of the estate) are similarly state specific and dependent on the exact authority granted by the court in each case.  However, in general a conservator may have the following powers, rights and duties:

1) to invest funds of the estate;

2) to collect, hold, retain and dispose of assets;

3) to continue or participate in the operation of a business;

4) to handle banking transactions on behalf of the ward;

5) to make ordinary or extraordinary repairs, alterations or improvements to real estate;

6) to enter into leases as lessee or lessor;

7) to engage in securities' transactions on behalf of the ward;

8) to pay expenses and debts of the ward;

9) to settle or contest a claim;

10) to pay taxes owed by the ward or the ward's estate;

11) to employ persons to assist in the administration of the ward's estate;

12) to prosecute or defend suits; and

13) to expend funds for the support of dependents of the ward.


Not all state statutes and certainly not all letters of appointment clearly define the scope of the guardian's duties.  Where statute, case law, court rule, and letters of appointment fail to clarify the guardian's authority with respect to a particular matter, the guardian or conservator can petition the court for instructions.
 


There are a number of areas in which the exact rights lost by the ward and the full scope of the guardian's powers may not be well defined.  These include the right of the ward to vote, the right of the ward to marry, the power of the guardian to consent to the marriage of the ward, the capacity of the ward to make a will, and the power of the guardian to make gifts on behalf of the ward:

Voting -- Although it is clear that a guardian may not cast a vote on behalf of the ward, it is less clear whether the ward himself may vote.  In many jurisdictions, state statute provides that persons who are "incapacitated" cannot vote.  In others no such statute exists.  In still other jurisdictions, there has been a recognition that diminished capacity to handle financial affairs does not render one incapable in other areas.  Accordingly, the appointment of a conservator in these jurisdictions does not affect a person's civil liberties, including the right to vote.

Marriage -- The right to marry is based on the right to contract.  Because incapacitated persons are generally incapable of entering into binding contracts, it would appear that in many jurisdictions the ward cannot enter into a valid marriage.  Whether or not a guardian can consent to the marriage is a complicated issue.  Factors such as the marriage statute, the scope of the guardian's authority and the personal nature of the marriage come into play.

Wills -- Because making a will is a personal right, it may not be performed by another.  Accordingly, a guardian may not write a will for a ward.  However, in many states, the law distinguishes between legal competence and testamentary capacity.  In those states, the ward, although legally incompetent, may still have the capacity to make a will.  Much will depend on the particular facts of each case.  Furthermore, it must be remembered that any will executed by the ward will be open to serious challenge and that the determination of legal incapacity is likely to create a presumption of incapacity to execute a will.


For all these and similar issues, it is important to consult local statutes and case law.  
Education and Training of Guardians

Training of the guardians, volunteer or otherwise, is often lacking.
  However, recent efforts to provide more training materials have been made.  For example,  a video by the Probate Division of the Circuit Court of Dade County, Florida and a video and handbook by the San Francisco Probate Court Investigation Unit are now being used to train guardians.
  

Forms of Guardianship

The type of guardianship ordered by a court varies case by case.  The most restrictive and complete form of guardianship, and the one which is most often imposed by courts, is a plenary guardianship.  A plenary guardianship is a guardianship of both the person and the estate.  Many state statutes provide for plenary authority upon the granting of a petition unless the court order specifically limits the authority of the guardian.
 

If plenary authority is not required, the court may impose either a guardianship of the person (see above) or a guardianship of the estate.  A guardianship of the estate is called  a conservatorship.  As previously discussed, a conservatorship limits the guardian's power to managing the property and financial affairs of the ward.  The conservator has no power over the person of the ward.
 

Rather than give the guardian such broad powers, the court may choose to grant only those powers necessary for the well-being of the ward.  This is called a limited guardianship (or conservatorship).  At least 40 states and the District of Columbia explicitly authorize some type of limited guardianship.  Some statutes express a preference for a limited guardianship over a plenary guardianship.  A limited guardianship is one which does not give the guardian full control over all aspects of the ward's personal or financial life.  Instead it limits the guardian's powers to certain realms of the ward's life, i.e. bill paying, medical decision-making, etc.  Several states limit a guardian's power through the use of the least restrictive alternative doctrine.
   Under most statutes the exact limits on the guardian's powers should be specified in the guardian's letters of appointment.  

Although most states authorize limited guardianships,  courts continue to give the guardian plenary power over the ward.
  Many courts resist using limited guardianships because (1) they have overcrowded dockets and lack of resources--it takes longer to work out an individual-specific plan;
 (2) courts want to avoid further expense by the court because future incapacities are not currently addressed; (3) some courts believe that elderly persons will simply continue to deteriorate; (4) most courts do not have standard guardianship forms which allow them to check off the areas of authority granted to the guardian.


In keeping with the concept of limited guardianship, some statutes authorize the court to approve single transactions, i.e. the sale of a home, the transfer of securities, etc.  Under the Uniform Probate Code,
 a single transaction can be authorized by the court, without the appointment of a conservator, if the standards of incapacity have been met.


Another option available in a majority of the states is a temporary or emergency guardianship.  This is normally used when the previous guardian dies suddenly, where protection is needed before the guardianship process is completed, or when an emergency situation arises.  Because of the need for quick action and the limited period of guardianship contemplated, the procedural requirements are usually lessened.
  In some jurisdictions, no notice is required; and in others, notice is left to the court's discretion.
    Once granted, the temporary or emergency guardianship usually lasts no longer than six months and is frequently of a much shorter duration.


Another variation on a limited guardianship is a voluntary guardianship for finances only.  In many states, a voluntary financial guardian can be appointed at the request of the respondent, without any finding of incapacity.  This allows the respondent to gain the help needed without losing other legal rights, but with the protection of monitoring and accountability offered by the court.  In many states, such a voluntary appointment will be terminated at the request of the respondent.  However, some states put the burden of proof for termination of even a voluntary appointment on the ward.  The respondent should understand the termination process before agreeing to a voluntary arrangement.

Court Supervision


To insure that a guardian is properly carrying out his duties, states have implemented supervisory mechanisms.  The two principal methods of protecting the ward are (1) requiring a guardian handling funds or a conservator to post a bond equal to a percentage of the estate; and (2) requiring the submission of an initial inventory of the estate and periodic reports and accountings to the court.
  Statutes provide for a variety of sanctions if reports or accountings are not filed; these include monetary fines, removal, or denial of fees.


While these procedures are certainly onerous enough for the guardian, they are still inadequate to prevent all possible types of abuse which may be perpetrated against the ward.   Many courts, although requiring reporting, do not enforce this requirement.
  Other courts are so overburdened that reports and accounts are never examined.  Often, availability of funding for monitoring efforts can be problem.  Perhaps increased monitoring is only possible with the use of volunteers.
  


Although bonding may offset financial abuse, it cannot alter physical or emotional injuries.  Courts need to increase their monitoring of wards' personal lives, rather than focus only on wards' financial lives.
   Although recent years have shown a dramatic increase in legislation  requiring guardians to report on the financial and personal (medical, physical, and social) well-being of their wards,  there are problems with the implementation of these requirements.   Often reports do not provide useful information and require little more than "no change" as a sufficient description of the ward's status.
     


Some states, however, are taking steps to reform their deficiencies in monitoring guardianships.
  Furthermore, studies show that some jurisdictions' monitoring actually exceeds their states' statutory requirements.
  For example, many jurisdictions send out notices to guardians, reminding them that reports will soon become due, even though such notification is not required by statute.
   Other jurisdictions provide training for new guardians and conservators, even though this is not mandated by law.
  Some new statutes require potential guardians to be investigated as to any conflict of interest, credit background, and criminal record.  Others require guardians to attend education/training programs.  Still others impose a duty on the guardian to involve the ward in decision-making to the greatest possible extent.
  Some states even require the guardian to file a guardianship plan after appointment.

Restoration of Competence

In order to fully understand the seriousness of imposing a guardianship, it is necessary to discuss the restoration process.  In most states, restoration of capacity is accomplished through a proceeding to terminate the guardianship.
  The ward or "any interested person" may request restoration of the ward's rights. This process must usually be initiated by formal procedures, involving petitioning the court which granted the guardianship.
  Although notice to interested parties is usually required, there are generally even fewer due process safeguards required than when petitioning for guardianship.
  The restoration hearing has generally been considered to be less in the nature of an adversary proceeding and more in the nature of a medical judgment.


Some statutes allow for partial as well as complete restoration. Many statutes barely address the restoration process presumably because it is assumed that individuals rarely are restored to competency.  Indeed, restoration proceedings are rare, and commentators have observed that the law presumes that an individual who has been declared incompetent remains incompetent.
  The burden is generally on the ward to prove that he or she is competent and able to manage his or her affairs, and that termination would be in his or her best interest.
  As a consequence, the statutes generally do not specify the period that must pass between restoration petitions if the first petition is denied.  In addition, the appeals procedure is often not clearly delineated.  In summary, the original determination of incapacity is not easily remedied.

Advantages of Guardianship

The primary advantage of a guardianship is that it gives someone the legal authority to make financial and/or personal care decisions on behalf of an individual who has lost the ability to make these decisions.  Theoretically, it protects the individual who needs intervention from an inexperienced, imprudent or dishonest surrogate decision maker, by imposing court supervision.
  As we have pointed out, however, court supervision is sometimes little more than a fiction.  Finally, if legislatures and courts allow for limited, temporary and single transaction guardianships, the guardianship scheme could become quite flexible.  

Disadvantages of Guardianship

Most of these have already been discussed in the beginning of the curriculum materials and elsewhere throughout the discussion.  Guardianship, if not limited, may remove a large number of civil rights, i.e. the right to sue and be sued, to drive a car, to contract, to marry, to vote, to dispose of property, etc.  Furthermore, with the imposition of guardianship comes the determination of incapacity, and the concomitant stigma accompanying that determination.  There is evidence to indicate that guardianships are too frequently imposed when some less restrictive alternative would have been viable.  This occurs, in part, due to the inadequacy of procedural safeguards accompanying the imposition of a guardianship.  Furthermore, guardianships are costly and time consuming.  Finally, because a guardianship is not imposed until after the ward has become incompetent, it is often too late to record and take into consideration the desires of the ward.

V.
CONCLUSION


These materials demonstrate that, in many instances, guardianship is not the only course of action available for individuals in need of assistance with managing finances or personal affairs, or with making health care decisions.  While guardianship may sometimes be the necessary and correct choice, many alternative forms of intervention, which are extremely effective in addressing an older person's needs, exist and are available almost everywhere.  Some options, such as durable powers of attorney, living wills, and trusts, require careful thought and planning by an individual who wishes to avoid imposition of guardianship should he/she become incapacitated at some future date.  A more limited number of alternatives, such as home services and representative payeeships, can be implemented after an individual has lost capacity.  As noted earlier, each option has specific advantages and disadvantages which may make it more or less appealing as an alternative to guardianship.  The critical points for the practitioner or advocate to understand, however, are that (1) less restrictive options to guardianship are available and should be fully explored whenever possible; and (2) to maximize an individual's options for retaining autonomy and independence, careful thought and planning well before incapacity is required and should be encouraged.

Equally important is the understanding that guardianship remains an all-too-often easily and inappropriately imposed "solution" to the needs of an older person.  While many states have made significant changes to their statutory laws in an effort to ensure procedural safeguards in guardianship hearings, evidence shows that these statutes often do not notably effect court practice.  For instance, although required or encouraged by statute, proposed wards are very often absent from the hearings; furthermore, while many statutes now express a strong preference for limited guardianships, when imposed, guardianships are rarely limited.  Although not always effective, statutory changes do, however, reflect a growing recognition of a need for increased procedural safeguards, of an individual's right and need to retain autonomy and independence, and of the obligation to limit intervention to the least restrictive alternative.  It is our hope and expectation that advocates will continue their work to change laws, perceptions, and availability of alternatives, in an effort to ensure that older and other persons receive the protections and service to which they are entitled. 
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�  See Penelope Hommel & Erica F. Wood, Guardianship:  There are Alternatives, Aging Magazine No. 360, 1990.  


�  Pat Keith & Robbyn Wacker, Can You Spell "World" Backward?  A Study of Older Wards and Their Guardians 184 (1991) (finding that a majority of guardians were not made aware of alternatives to guardianship).


�  For example, 80-90% of cases in Los Angeles County referred to the Office of the Public Guardian are "non-handled" because they are inappropriate.  Wilber & Reynolds, supra note 2, at 255.


�  For a description of the different causes of dementia see the publications cited supra, note 1.


�  For an examination of the ethical dilemmas facing attorneys who work with questionably competent clients, see Hon. Steven D. Pepe and Cecille Lindgren, Working with Questionably Competent Clients:  Ethical Dilemmas in Lawyering -- Part 1, 4 Best Practice Notes (Dec. 1990), and Part 2, 5 Best Practice Notes (April 1991).


�  This manual does not address civil commitment.  For more information on civil commitment, see Joan M. Krauskopf, Advocacy for the Aging (1983); National Center for State Courts, Guidelines for Involuntary Civil Commitment (1986); Steven R. Smith & Robert G. Meyer, Law, Behavior, and Mental Health (1987); John Parry, Involuntary Civil Commitment in the 90's:  A Constitutional Perspective 18 Mental and Physical Disability Law Reporter 320 (1994).


�  Currently, there are more than 500,000 Americans under guardianship or going through the guardianship system in approximately 2,500 court nationwide.  See Commission on National Probate Court Standards, National Probate Court Standards, (National Center for State Courts, 1993), Appendix B; The Center for Social Gerontology, Final Report "National Study of Guardianship Systems and Feasibility of Implementing Expert Systems" Project, unpublished report to Administration on Aging, 1992.


�  The term "guardian" usually refers to one who has legal authority over another individual's person, while the term "conservator" generally refers to one who has legal authority over another person's property.  Unless otherwise indicated, throughout this discussion the term guardian will be used broadly to refer to both types of substitute decisionmakers.


�  Several courts have agreed that guardianship "involves significant loss of liberty similar to that present in an involuntary civil commitment for treatment of ilness."  In the Matter of Hedin, 528 N.W.2d 567, 573-574 (Iowa 1995).  See also In re Guardianship of Reyes, 731 P.2d 130, 131 (Ariz. Ct. App. 1986).


� Neal Dudovitz, Protective Services and Guardianships: Legal Services and the Role of the Advocate, in Representing Older Persons: An Advocates Manual 77 (National Senior Citizens Law Center, 1985).  While many commentators have argued that United States Constitution (U.S.C.) due process protections apply in guardianship cases, few courts have decided this issue.  However, the Iowa Supreme Court recently held that the due process clause of the Fourteenth Amendment of the U.S.C. governed both the standard that must be used in determining the need for a guardian, and in the burden of proof for appointing, modifying, or terminating a guardianship.  In the Matter of Hedin, 528 N.W.2d 567 (Iowa 1995). 


�  The stigma caused by an adjudication of incompetency can have serious consequences:  "[T]hree wards whose physical conditions were not terminal . . . refused to eat and died within two weeks of notice that guardianship had been imposed."  Bobbe S. Nolan, Functional Evaluation of the Elderly in Guardianship Proceedings, 12 Law, Medicine, & Health Care 210, 217 n. 19 (Oct. 1984).


�  See John J. Regan, The Aged Client and the Law 119 (Abraham Monk ed., 1990).


�  Often it is difficult to distinguish between the operation of communal values and beneficence.  For example, take the case of Donald C., a young man burned by an exploding gas line fire.  As a result of the accident, he suffered serious burns over 68% of his body and lost his sight.  He was kept alive in the hospital for two years by a series of extraordinary and intensely painful treatments despite his pleas to be disconnected from the machines that were keeping him alive.  After several years of intense and aggressive therapy he recovered and attended law school.  [This case is discussed in James Rachels, The End of Life 54 (Oxford:  Oxford University Press, 1986).]  In this case, the two rationales for state intervention meld.  It is hard to say whether the individual's wishes were ignored out of concern for the best interests of the individuals (beneficence) or because, as a society, we hold life so dear that we cannot allow an individual to threaten that value by making a decision that will end his life (communal values).


� In balancing societal ideals against the countervailing principles existent in a particular fact situation, it is important to consider the long-range implications of overriding societal values.  "[T]here is a deeper question that must be asked, a question about the larger social meaning and consequence of [a change in social attitude] . . . When the issue is important, when it reaches deep into the structure of our conceptions of ourselves, then a change in one aspect brings consequential change in other aspects and, in time, change becomes so pervasive and so interlocked that return to earlier moral visions is simply impossible, if not inconceivable."  See Robert Burt, The Ideal of Community in the Work of the President's Commission, 6 Cardozo L. Rev. 267, 270 (1984).


�  Translated literally, parens patriae means "parent of the country."  Black's Law Dictionary 1114 (6th ed. 1990).


�  See Regan, supra note 5 at 122-131.


�  For an in-depth discussion of the potential for abuse of the state's parens patriae power see Peter Horstman, Protective Services for the Elderly: The Limits of Parens Patriae, 4 Mo. L. Rev. 215 (1975).  


�  Two recent studies examined guardianship nationwide.  The first, conducted by the Associated Press in 1987, was a national investigation of 2,200 randomly selected guardianship files.  Guardians of the Elderly:  An Ailing System, AP, Sept. 2, 1987 [hereinafter AP Report]. The second and more recent study, conducted by The Center for Social Gerontology ("TCSG"), examined guardianship processes in ten states.  This project collected and analyzed data from 566 guardianship hearings, 726 guardianship files, and 228 telephone interviews.  National Study of Guardianship Systems:  Findings and Recommendations (The Center for Social Gerontology, 1994) [hereinafter Nat'l Study].  Both studies found serious deficiencies in procedural safeguards during guardianship proceedings.  


� See  Commission on the Mentally Disabled & Commission on Legal Problems of the Elderly, ABA, Guardianship:  An Agenda For Reform 9-14 (1989) [hereinafter An Agenda For Reform]. 


�  In recent years, states have addressed this issue in various ways.  Most states now require that notice be provided orally as well as in writing and that notice be served personally; some states require that notice include an explanation of the respondent's rights concerning the petition and hearing; and a few states regulate the size of the print on the notice, to ensure that the print is large enough to be read by individuals with diminished visual abilities.  Nat'l Study, supra note 11, at 42.


�  TCSG data showed that 66% of the respondents were absent from the guardianship hearing.  Nat'l Study, supra note 11, at 49.  The AP study found that at least 49% of the wards did not attend the hearing.  AP Report, supra note 11, at 4.


�  See An Agenda for Reform, supra note 12, at 16.


�  The AP study found that in 44% of the cases the proposed wards were not represented by counsel.  AP Report, supra note 11, at 6.  The Nat'l Study found that 67% of the case files contained no evidence that the respondent was represented by an attorney.  Nat'l Study, supra note 11, at 55-56.    


�  In the TCSG study, 67% of the files examined contained a medical report.  Nat'l Study, supra note 11, at 61.  Similarly, the AP Study found that 3 out of every 10 files examined contained no medical evidence.  AP Report, supra note 11, at 1.


�  For example, courts often, and inappropriately, impose guardianship when (1) the families or caretakers of the wards do not have access to adequate support systems; (2) there is a need for immediate financial or medical decision making; or (3) long-term care facilities improperly require guardianship for admission.  An Agenda for Reform, supra note 12, at 3.


�  The Nat'l Study found that limited guardianship were granted only 13% of the time.  Nat'l Study, supra note 11, at 63.  See also An Agenda for Reform, supra note 12, at 19-20, and Sally B. Hurme, Limited Guardianship:  Its Implementation is Long Overdue, Clearinghouse Rev. 660 (1994).


�  See Bruce A. Arrigo, Paternalism, Civil Commitment and Illness Politics:  Assessing the Current Debate and Outlining a Future Direction, 7 J. of L. & Health 131 (1992-93).


�  See Nat'l Study, supra note 11, at 100-101.


� Special Committee on Aging, United States Senate, 95th Cong., 1st Sess., Protective Services for the Elderly: A Working Paper (Comm. Print 1977) (Prepared by John Regan and Georgia Springer).  For a study on the  relationships between an individual's health status, placement in a nursing home and death, see Fredric D. Wolinsky, et al., Changes in Functional Status and the Risks of Subsequent Nursing Home Placement and Death, Vol. 48, No. 3 The Journals of Gerontology:  Social Sciences S94 (May 1993).


�  Penelope A. Hommel, Guardianship Reform in the 1980s:  A  Decade of Substantive and Procedural Change  1,4 (1993)  (paper presented at the Penn State 1993 Social Structure Conference:  Impact of the Law on Older Adults' Decision-Making Capacity).


�  Id. at 16-26.  However, the Nat'l Study found that the enactment of statutes which merely encourage appointment of counsel or independent medical evaluations have almost no effect on practice.  In order to create real change, legislators must draft laws presenting a clear prohibition or mandate. Nat'l Study, supra note 11, at 84-88.  


�  See Hommel, supra note 23, at 17-26 (summarizing recent legislative trends in guardianship proceeding reforms). 


�  See infra  p. 10-13.


�  Hommel, supra note 23, at 5-6.


� In the Matter of Hedin, 528 N.W.2d at 575.


�  Although improper, many statutes still include include "advanced age" as a condition that satisfies the first part of the test.  See, e.g., ALA. Code §26-2A-20(8) (Michie 1992).  The AP Study found that in 8% of the cases examined, "advanced age" was given as the reason for incompetence.  AP Report, supra note 11,  at 25. 


�   Horstman, supra  note 10, at 227-28.  


� See Stephen J. Anderer, A Model for Determining Competency in Guardianship Proceedings, 14 Mental & Physical Disability L. R. 107 (1990); Erica Wood et al., ABA, Court-Related Needs of the Elderly and Persons with Disabilities, 125 (1991).


� Nolan, supra note 4, at 210.


�  See, e.g., Fla. Stat. Ann. §744.102(10) (Harrison 1994); and N.M. Stat. Ann. §45-5-101.F, G, H (Michie 1993).  


�	A functional assessment describes how the individual is managing his tasks of daily living and to what extent he is satisfied with his circumstances and abilities. . . .  Information is sought regarding the [respondent's] basic needs. . . [and] physical functioning.  In addition, the defendant's access to helpful resources such as friends, relatives, physicians, emergency facilities, transportation and the like is considered.  The defendant is asked about his satisfaction with the present circumstances, his desire for change, and what specific assistance he would like to have.  A very thorough evaluation would also explore such emotional factors as loneliness, anxiety, and life satisfaction.  Nolan, supra note 4, at 211.


�  Note that courts may also benefit from evidence and testimony given by experts, including psychologists, physical therapists, gerontologists, and communication specialists, regarding the potential ward's abilities and emotional and mental states.  Anderer, supra note 31, at 107-114.  See also Nolan, supra note 4, at 210-216.


�  Examples of other examiners include psychologists, registered nurses, and social workers.


�  See Fla. Stat. Ann. §744.331(3)(a) (Harrison 1994).  This statute requires the court to appoint a three-member "examining committee:"





One member must be a psychiatrist or other physician.  One of the remaining members must be either a psychologist, another psychiatrist, or other physician, a registered nurse nurse practitioner or a licensed social worker.  The third member need not be any of the above.  One of the three members of the committee must have knowledge of the type of incapacity alleged in the petition.


�  See, e.g.,  N.M. Stat. Ann. §45-5-303.D (Michie 1993).  A "qualified health care professional" can include a physician, psychologist, nurse practitioner, or other health care provider with training and expertise in assessment of functional impairment.  N.M. Stat. Ann. §45-5-101.T (Michie 1993).


�  Mich. Comp. Laws Ann. §700.443(3), (4) (West 1995).  The term "mental health professional" means a doctor, psychologist, social worker, or registered nurse.  Mich. Comp. Laws Ann. §700.8(4) (West 1995).


�  N.Y. Mental Hyg. Law §81.09(b) (McKinney Supp. 1995).


�  Hommel, supra note 23, at 14.


�  Fla. Stat. Ann. §744.331(3)(d) (Harrison 1994).


�  See N.M. Stat. Ann. §45-5-303.D (Michie 1993); Mich. Comp. Laws Ann. §700.443(5) (West 1995); N.D. Cent. Code § 30.1-28-03(5) (Supp. 1993).


�  For example, Ohio now requires that notice to the respondent be in boldface type and served at least seven days before the hearing.  In addition, New Mexico, North Dakota, Florida and Ohio, as of 1989, mandate that the court appoint counsel for the proposed ward unless he/she already has an attorney. Ohio Rev. Code Ann. § 2111.04(A)(1)-(2)(a)(i) (1994).


� See, e.g., N.D. Cent. Code, § 30.1-28-04(2)(a) (Supp. 1993) ("[a]ge, eccentricity, poverty, or medical diagnosis alone is not sufficient to justify a finding of incapacity"). 


�  Ga. Code Ann. § 29-5-1 (Michie Supp. 1995).


�  See  Penelope A. Hommel et al., Trends in Guardianship Reform:  Implications for the Medical and Legal Professions, 18 Law, Medicine & Health Care 213, 215-219 (1990). 


�  See, e.g., N.M. Stat. Ann. §45-5-101(F) (Michie 1993).


� This also suggests the importance of determining, if at all possible, the cause of the person's disability.  We have already referred to the publications in Section I, footnote 1, which summarize the different causes of confusion in older people.  Obtaining a medical assessment should be the first step every advocate takes when considering possible interventions.  It may be that the person's apparent inability to take care of herself has a clinical cause which may be treatable; for example, the cause of the confusion may be a vitamin deficiency or a prescribed medication. 


�  Some states even bar wards from hiring attorneys because they have been declared legally incompetent.  Chariman of the House of Representatives Select Committee on Aging, 100th Cong., 1st Sess., Report on Abuses in Guardianship of the Elderly and Infirm:  A National Disgrace 14 (Comm. Print 1987).  


� Samuel Brakel, John Parry, and Barbara Weiner, The Mentally Disabled and the Law 394 (Chicago: American Bar Foundation, 3d ed. 1985).  


�  According to the "Least Restrictive Alternative" doctrine, a state may not require a greater deprivation of rights than is necessary to protect a given individual.  Some state statutes have adopted this doctrine, requiring that courts determine whether less restrictive alternatives are available before guardianship is imposed.  


�  See Hurme, supra note 19, at 660; see also, infra, Section IV. 


� Our thanks to Beth Spencer for providing us with a "typical" Alzheimer's scenario.


�  It is estimated that between five and ten percent of "community based" older people need some kind of assistance with management of their finances.  Marshall B. Kapp & Joyce A. Detzel, Alternatives to Guardianship for the Elderly:  Legal Liability Disincentives and Impediments 36-37 (1992) (citing Kathleen H. Wilber & Leah Buturain, U.S.C., Daily Money Management:  An Emerging Service in Long Term Care,  (1992)). 


�  For a study examining the effect of money management services on guardianship and institutionalization, see Katherine Wilber, Guardianship Diversion Project (Center for the Public Interest, Los Angeles, CA, 1989).


�  Other money management alternatives include joint property arrangements, durable powers of attorney, trusts, and representative payeeships.  These alternatives are discussed infra Section III, Parts (A)(2)-(5).


�  The name used for this type of banking may vary among banks.


�  Some bill-paying programs may need the client to execute a durable power of attorney or other grant of legal authority in order to be able provide these services.  Lori A. Stiegel, ABA, Alternatives to Guardianship 49 (1992).


�  Practitioners working with low-income clients should become familiar with the non-profit credit counseling services available in their area; these organizations may provide free financial counseling to qualified individuals.


�  A frequent problem facing those wishing to set up a volunteer system is obtaining liability insurance.  Insurance agencies that provide low cost liability insurance to volunteers may help solve this problem.  One such organization is CIMA, 216 South Peyton Street, Alexandria, VA 22314-2892.  The toll-free telephone number is 1-800-468-4200.  See also Kapp, supra note 1, at 74, 84-86 (discussing volunteer liability and protection).


�  See discussion infra Section III, Part A(3).


�  Stiegel, supra note 5, at 50.


�  See Kapp, supra note 1, at 37. 


�  It is estimated that between five and ten percent of "community based" older people need some kind of assistance with management of their finances.  Marshall B. Kapp & Joyce A. Detzel, Alternatives to Guardianship for the Elderly:  Legal Liability Disincentives and Impediments 36-37 (1992) (citing Kathleen H. Wilber & Leah Buturain, U.S.C., Daily Money Management:  An Emerging Service in Long Term Care,  (1992)). 


�  For a study examining the effect of money management services on guardianship and institutionalization, see Katherine Wilber, Guardianship Diversion Project (Center for the Public Interest, Los Angeles, CA, 1989).


�  Other money management alternatives include joint property arrangements, durable powers of attorney, trusts, and representative payeeships.  These alternatives are discussed infra Section III, Parts (A)(2)-(5).


�  The name used for this type of banking may vary among banks.


�  Some bill-paying programs may need the client to execute a durable power of attorney or other grant of legal authority in order to be able provide these services.  Lori A. Stiegel, ABA, Alternatives to Guardianship 49 (1992).


�  Practitioners working with low-income clients should become familiar with the non-profit credit counseling services available in their area; these organizations may provide free financial counseling to qualified individuals.


�  A frequent problem facing those wishing to set up a volunteer system is obtaining liability insurance.  Insurance agencies that provide low cost liability insurance to volunteers may help solve this problem.  One such organization is CIMA, 216 South Peyton Street, Alexandria, VA 22314-2892.  The toll-free telephone number is 1-800-468-4200.  See also Kapp, supra note 1, at 74, 84-86 (discussing volunteer liability and protection).


�  See discussion infra Section III, Part A(3).


�  Stiegel, supra note 5, at 50.


�  See Kapp, supra note 1, at 37. 


� The law in this area is highly state specific.  Always check local statutes and case law before proceeding with any joint property arrangement.


�  Capacity to contract means that an individual is capable of understanding the nature and significance of the contract.  While an individual must have this capacity at the time of contracting, later incapacity will not void the contract.


�  Any individual with an undivided interest in a property is entitled to the full use of the property.


�  "Partition" refers to the division of real property between co-owners, resulting in individual ownership of the interests of each.


�  In some jurisdiction, a tenancy by the entirety arises presumptively in any conveyance made to husband and wife.  Note that community property states do not recognize this type of concurrent ownership.  See infra note 12.


�  An estate in fee simple is the largest estate permitted by  law.  The holder of the fee has full possessory rights to the property; i.e., he or she can sell, divide it, or devise it.


�  This means that the property interests may be conveyed from one living person to another; it is distinguished from property transferred by will or descent.


�  Depending on the applicable law, a joint bank account may be viewed as a gift, trust, contract, testamentary disposition, or joint tenancy.  If treated as a gift, the original owner of the assets may suffer gift tax consequences.  However, these consequences are often theoretical, rather than actual because inter-spousal gifts are not subject to gift tax, and the gift often falls within the $10,000 per year per person exclusion.  Peter J. Strauss et al., Aging and the Law 749 (1990).  See I.R.C. §2501.


�  Some state statutes provide that during the lifetime of the individuals named on the account as holders, the funds belong to each holder in proportion to the deposits each has made.  AARP, Planning Ahead 1-23 (Julia L. Heller ed., 1989).


� Because a tenancy by the entirety originally applied only to newly acquired property and not to property owned by either the husband or the wife, where the intention is to create a tenancy by the entirety, it may be necessary to transfer the property to a third party, known as a straw man, and to have him then transfer the property back to the couple. 


�  For example, "To A and B as joint tenants with right of survivorship."


�  Community property is property owned by a husband and wife, each spouse having an undivided one-half interest, because of their marital status.  There are nine community property states:  Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.  Black's Law Dictionary 280 (6th ed. 1990).


�  U.P.C. §6-107 (1987).


� With the advent of direct deposit, automatic banking, automatic teller machines, bank transactions over the phone, drive-in windows, and checking accounts, this may no longer be necessary.


�  Note that the original contract with the bank is still valid even though the individual may have lost capacity.


�  The original owner of funds in a joint bank account may also be subject to this danger.


�  There are ways to avoid this result, primarily through the creation of a partnership.  Again, it is advisable to consult an attorney before creating a joint tenancy.


�	For example, if A and B acquire property as joint tenants and A furnishes the entire consideration for the purchase of the property, A has made a gift to B for federal gift tax purposes of  one-half of the consideration, because A can only remove one-half of the value of the jointly owned property.  Therefore, A must pay a gift tax on one-half of the consideration. 


	Note however, that all persons have a $10,000 per year per person exclusion from gift tax; i.e., an individual can make gifts of up to $10,000 to an unlimited number of people and incur no gift tax.  In addition, gifts made to spouses are exempt from the federal gift tax.  I.R.C. § 2503(b).


�  Medicaid is operated by the states, and subject to federal guidelines.  The cost of Medicaid is shared by both the individual states and the federal government.  Because of this "joint" nature of Medicaid, there is significant variation among states as to eligibility requirements, benefits, and restrictions.  It is essential that local and federal laws, as well as case law, be examined before making any type of joint property arrangement.   


�  Depending on the amount of the gift, and when it is made, an individual may be denied Medicaid eligibility for a period of time.  Any individual making plans to dispose of assets should consult an attorney familiar with relevant law so that Medicaid eligibility is not jeopardized.


� The term "attorney" originally meant, "one acting on behalf of another."  In the power of attorney context, that meaning remains accurate.     


� A fiduciary is "[a] person having [a] duty, created by [an] undertaking, to act primarily for another's benefit in matters connected with such an undertaking." Black's Law Dictionary 625 (6th ed. 1990). 


�  Mental capacity is the ability to understand the nature and effect of the individual's actions; e.g., the ability to understand the nature of the document and the significance of signing it.  Note that some courts have held that a contract executed by incompetent individuals are merely voidable, not void.  In certain circumstances, an incompetent principal may be bound to the contract granting the power of attorney.


� This is true even if the power of attorney specifies that it is irrevocable, unless the power of attorney is coupled with an interest.  For an explanation of  coupled with an interest, see infra  note 6. 


�  See discussion infra  at PG-35.


�  An exception to this rule occurred where the agent's power was coupled with an interest in the subject matter of the power.  This exception applied where the agent had an interest in the subject matter of the power, and the interest arose independently of the power conferred, or accrued by or after the exercise of the power conferred.


For example:  If A and B own[ed] Blackacre in joint tenancy and A execute[d] a power of attorney naming B his attorney-in-fact to sell and convey Blackacre, an agency [coupled with an interest] is created with A as principal and B as agent for the sale. ... A's [later] incompetency [does not terminate B's authority to act on A's behalf . . . [because] B also has an interest in the subject matter of the agency, Blackacre, . . . and any sale by B in A's behalf is valid.  By contrast, a mere right to a commission for the agent will not give rise to an agency coupled with an interest.  For instance, in the above example, if B owned  no interest in Blackacre, but was only to be paid a percentage of the selling price for selling Blackacre, there would be no agency coupled with an interest and the agency would be terminated upon A's incompetency.


Joan M. Krauskopf, Advocacy for the Aging 122-23.  (St. Paul:  West Publishing Co., 1983)  (footnotes omitted).  Therefore, under traditional legal principles, a power of attorney would only be effective for the elderly person anticipating incompetency where that elderly person held all or substantially all of his property in common with another person and the other person was named as the agent.  Furthermore, the agent's power survives the person's incapacity only as to those matters in which the agent holds an interest.


� For practitioners interested in learning more about durable powers of attorney see Francis J. Collin, Jr., et al., Drafting a Durable Power of Attorney; A System's Approach (2d ed. McGraw-Hill, Inc., 1991) [hereinafter Collin].


� For example, "'This power of attorney shall not be affected by subsequent disability or incapacity of the principal,' or 'This power of attorney shall become effective upon the disability or incapacity of the principal,' or similar words showing the intent of the principal that the authority conferred shall be exercisable notwithstanding the principal's subsequent disability or incapacity."  U.P.C. §5-501 (1987).  In Georgia, Louisiana and Oregon all powers of attorney are assumed to be durable unless the instrument provides to the contrary.  See Ga. Code Ann. §10-6-36 (Michie 1994); La. Civ. Code Ann. art. 3027 (West 1994); Or. Rev. Stat. §127.005 (1993).


� More precisely, the agent can perform all lawful acts which the principal could perform, "with the exception of those acts which, by their nature, by public policy, or by contract require personal performance." 3 Am. Jur. 2d Agency §23 (1986).  See also 2A C.J.S. Agency §144 (1972).  Examples of acts which cannot be delegated include marriage, oathtaking, and voting.  Collin, supra note 7, at 5.   


�  For instance, some power of attorney statutes restrict the agent's power to engage in real estate transactions on behalf of the principal.  The District of Columbia completely prohibits the agent from selling or buying real estate. D.C. Code Ann. §45-601 et seq. (Michie 1990 & Supp. 1994).  Other jurisdictions require that the power of attorney refer only to the power to engage in the real estate transaction, and not be a general power, in order to be certain that real estate transactions are in fact contemplated.  In jurisdictions which provide for recording, the power of attorney should be recorded if it is going to be used in real estate transactions.  Your own state statutes and case law should always be consulted before drafting a power of attorney.


�  AARP, Planning Ahead the Complete Manual on State Surrogate Financial Management Legislation 1-21 (Julia L. Heller ed., 1989) [hereinafter Planning Ahead].


�  S.C. Code Ann. §62-5-501(C) (Law. Co-op. Supp. 1993).


�  S.C. Code Ann. §62-5-501(C) (Law. Co-op. Supp. 1993) and N.C. Gen. Stat. §32A-(9)(b), (11)(a,b) (1993).


�  For an in-depth discussion of the DPA agent, see Collin, supra note 7, at 71-90.


�  Planning Ahead, supra note 11, at 1-21.


�  If the principal wants to use a springing durable power of attorney, but this power is not expressly authorized by state statute, he or she should consider using a "conditional immediate power" (the use of the power by the agent is conditioned upon the principal's incapacity) or "retention of possession" (the principal retains possession of the document until he or she becomes incapacitated).    See  Collin, supra note 7, at 10.


�  Some state laws specify how this determination is to be made.  For example the DPA statute in Alaska requires two physicians "or similarly qualified medical professionals" to determine the principal's incapacity.  Alaska Stat. §13.26.353(1) (Supp. 1994).


�  This is important because third parties who deal with the (former) agent in good faith are legally protected.


�  Even if the original power was not recorded, it is a good idea to record the notice of revocation; recording is the best way to notify all parties involved of the revocation.


�  Some state statutes may provide additional grounds for the termination of a DPA, such as bankruptcy of the principal or unsuitability of the agent.  See La. Civ. Code Ann. art. 3027 (West 1994); Mo. Ann. Stat. §404.717(1)(5) (West 1990).


� Note that many state statutes allow the agent to continue to act until he learns of the principal's death.  


� The effect of having a guardian appointed varies.  Under most durable power of attorney statutes the authority of a guardian may supersede that of an agent.  In at least 5 states, appointment of a guardian automatically terminates a durable power of attorney.  See Conn. Gen. Stat. Ann. §45a-562 (West 1993); Fla. Stat. Ann. ch. 709.08(2) (Harrison Supp. 1994); Ga. Code Ann. §10-6-36 (Michie 1994);  Ky. Rev. Stat. Ann. §386.093 (Michie 1984); S.C. Code Ann. §62-5-501(B) (Law. Co-op. Supp. 1993).  In other states the power survives the appointment of a guardian but the guardian has the power to revoke the durable power of attorney on behalf of the principal.


	In those states which have a Uniform Durable Power of Attorney Act statute, the principal can avoid possible future conflict between the agent and a subsequently appointed guardian by using the durable power of attorney to nominate his agent as guardian.  In those states which do not have this provision the principal can still draft a document requesting that if a guardian is appointed that guardian be the agent.  Although this document is not binding on the court it would probably be persuasive.  


�  See infra, Section III, Part B (1).


� A different result is possible with the use of a springing power of attorney which clearly states those conditions upon which the principal is deemed incompetent and his authority is overridden.


�  See Jonathan Federman & Meg Reed, Abuse and the Durable Power of Attorney:  Options for Reform (Albany Law School, 1994) (a study examining the prevalence of abuse of durable powers of attorney).  


�  This chapter is limited to a discussion of "grantor trusts" -- i.e., "trusts whereby the grantor retains control over the income or corpus, or both, to such an extent that he or she will be treated as the owner of the property and its income for income tax purposes."  Black's Law Dictionary 700 (6th ed. 1990).  See I.R.C. §§ 671-677 (West 1988 & Supp. 1995).


�  The trust instrument is the legal document creating the trust and containing the power of the trustees and the rights of the beneficiaries.  Black's Law Dictionary 1515 (6th ed. 1990).


�  Kathleen H. Wilber and Sandra L. Reynolds, Rethinking Alternatives to Guardianship, 35 The Gerontologist, 248, 250 (1995).


�  A revocable trust is one in which the grantor has expressly reserved the power to revoke.  Some states provide that a trust is revocable by the grantor unless the trust instrument expressly provides otherwise.  In other states, the trust is irrevocable unless the right to revoke is expressly reserved. Note that the grantor cannot revoke a revocable trust while incapacitated.


�  Note also than an irrevocable trust may be revoked with the consent of all the beneficiaries.  5 JACOB Rabkin and MARK H. Johnson, Current Legal Forms with Tax Analysis §9.02[2] (Matthew Bender 1995) [hereinafter Rabkin & Johnson]. 


�  A trustee's duties and powers vary by state.  In some states, a trustee has only those powers expressly bestowed by the trust instrument.  In other states, statutory provisions dictating a trustee's duties and/or powers must be expressly incorporated by reference into the trust instrument.  In still other states, statutory powers/duties of trustees apply automatically to all trusts.  The settlor may, however, modify these provisions by drafting additional express provisions in the trust instrument.  


� See 4 Rabkin & Johnson, supra note 5, at §9.03[2].


�  Capacity required to create an inter vivos trust varies from jurisdiction to jurisdiction.  While some states require contractual capacity (e.g., New York, Illinois), others require the lesser degree of capacity, testamentary capacity (e.g., Florida, Maryland).  Still other jursdictions require something in-between.  See Charles F. Gibbs & Cindy D. Hanson, Degree of Capacity Required to Create an Inter Vivos Trust, Tr. & Est., Dec. 1993, at 14, 15-21.


�  In writing trusts, practitioners may wish to consult 4 Jacob Rabkin and Mark H. Johnson, Current Legal Forms with Tax Analysis (Matthew Bender 1995).


�  An irrevocable trust is not as flexible as a revocable trusts; however, it can save both income and transfer taxes.  See Ralph V. Switzer, Jr. & Jeffrey L. Whittington, Planning the Irrevocable Life Insurance Trust, J. of Taxation of Investments, Autumn 1994, at 3.


�  The reason for this rule is that the trust relationship "presupposes" enforceable fiduciary duties  -- someone other than the trustee-beneficiary must be able to hold the trustee accountable.


�  See supra, Section III, Part A (3).


�  Without a power of attorney, an unfunded revocable trust would not be useful as a planning device for incapacity, because the bulk of the grantor's assets would be outside of the scope of the trustee's management powers.


�  See generally Donald E. Esmont, Revocable Living Trust -- Traps and Pratfalls, Res Gestae 458,461 (1993).


� See supra, Section III, Part A (3), for a discussion of springing powers of attorney and trigger clauses.


� For sample clauses of a revocable living trust, see Joan M. Krauskopf, Advocacy for the Aging 126-27 (1985).  


�  Robert N. Brown, LCE, The Rights of Older Persons 262 (1989).


�  42 U.S.C.A. § 1396a(a)(17)(B) (West Supp. 1995).


�  Prior to OBRA-93, this look-back period was 30 months.  See OBRA-93 Pub. L. No. 103-66, 107 Stat. 611, 622 (amending 42 U.S.C.A.. § 1396p(c)(1) and codified as subparagraphs (c)(1)(A), (c)(1)(B)(i) (West Supp. 1995).


�  See 107 Stat. 622-624 (amending 42 U.S.C.A. § 1396p(c)(1) and codified as paragraph (E) (West Supp. 1995)).


�  107 Stat. 625 (codified as amended at 42 U.S.C.A. § 1396p(d)(3)(B)(i) (West Supp. 1995)).


�  Peter M. Macy, Medicaid Planning After OBRA-93:  Placing the Home in a Revocable Trust, 79 Mass. L. Rev. 2, 4 n.22 (1994).


�  107 Stat. 625 (codified as amended at 42 U.S.C.A. § 1396p(d)(3)(B)(ii) (West Supp. 1995)).


�  107 Stat. 622 (codified as amended at 42 U.S.C.A. § 1396p(c)(1)(B)(i) (West Supp. 1995)).


�  See Macy, supra note 22 at 4.


�  107 Stat. 624-626 (codified as amended at 42 U.S.C.A. § 1396p(d)(3) (West Supp. 1995)).


�  The Uniform Custodial Trust Act ("UCTA") was drafted by the National Conference of Commissioners on Uniform State Laws in August 1987, and was intended to provide an alternative to guardianship.  The purpose of the UCTA is to provide for the creation of a "custodial trust" that is easy to create, use, and terminate  At least two states, Rhode Island and Missouri, have enacted the UCTA.  Louis A. Mezzulo and Michael C. Roach, The Uniform Custodial Trust Act:  An Alternative to Adult Gaurdianship, U. Rich. L. Rev., Fall 1989, at 65, 66, 75.  For a discussion of sprinkling trusts and revocable insurance trusts, see 4, 5 Rabkin & Johnson, supra note 5, at §§ 8.11, 9.32.  For a discussion of discretionary trusts, see Peter J. Strauss et al., Aging and the Law 790 (1990).	


�  For instance, transfer of assets into an irrevocable living trust will exclude the corpus from the grantor's taxable estate, reducing the grantor's estate tax liability.  However, the transfer of property to a trust may result in gift tax liability.  Phyllis J. Bernstein, et al., A Primer On Trusts, 175 J. of Accountancy 57-58 (1993).


� Ronald Kochman and Sanford Schlesinger, Personal Planning Alternatives for the Elderly Client, 61 Florida Bar Journal 17,20 (1987). 


�  Fees are sometimes negotiable, but usually depend on the size of the estate.  They are often calculated at 1-2% of assets under management by the trustee.


� See I.R.C. §§ 674, 676-677 (West 1988 & Supp. 1995)


�  I.R.C. § 676(a) (West 1988 & Supp. 1995).


� Revocable living trusts  have no real tax advantages;  the grantor who has retained that right to revoke the trust not only continues to pay income tax on the trust income, but must also have the trust property included in his gross estate at death.  4 Rabkin & Johnson, supra note 5, at § 8.09[1].  For examples of possible problems in these areas, see Joan M. Krauskopf, Advocacy for the Aging 129 (St. Paul: West Publishing Co., 1983). 


�  4 Rabkin & Johnson, supra note 5, at § 8.08.


�  Id. at § 8.12.


�  Id.


�  AARP, Planning Ahead 1-20 (Julia L. Heller ed., 1989).


� State benefit programs may offer similar arrangements.  However, this discussion is restricted to an examination of the most widely used federal programs.


� 42 U.S.C.A. § 405(j) (West Supp. 1995).  The regulations applicable to Social Security Administration ("SSA") representative payment are found at 20 C.F.R. §§ 404.2001-404.2065 (1994).  Although we will limit our discussion and statutory citations to Title II of the Social Security Act (Federal Old-Age Survivors and Disability Insurance program), note that the Supplemental Security Income Program (SSI) of the  Social Security Act also offers representative payeeships.


� 38 U.S.C.A. §§ 5502-05 (West 1991).  The regulations applicable to Veterans Administration representative payment are found at 38 C.F.R. §§ 13.1-13.111 (1994).


� 37 U.S.C.A. §§ 601-04 (West 1988 & Supp. 1995).


� 45 U.S.C.A. § 231k (West 1986).  The regulations applicable to Railroad Retirement Board representative payment are found at 20 C.F.R. §§ 266.1-266.15 (1995).


� 5 U.S.C.A. § 8345 (e) (West 1980).


�  Approximately 4.7 million individuals, or 10% of all social security and SSI recipients, receive their SSA benefits through representative payees.  Of these, one third are SSI recipients; i.e., the group with the greatest need for representative payees are the poor elderly, blind and disabled.  Melissa Reiner Greener, The Social Security Administration's Representative Payee Program:  An Act of Benevolence or Cruelty?, 12 Cardozo L. Rev. 2025, 2030 (1991).


�  The SSA may suspend or defer payment of benefits up to one month, prior to appointment of a payee.  However, if the beneficiary is legally incompetent, under 15 years of age, or eligible for SSI benefits because of drug or alcohol addiction, benefits can be suspended indefinitely.  42 USC §§ 405(j)(2)(D) (West Supp. 1995).


� 42 U.S.C.A. § 405(j)(2)(D)(West Supp. 1995); 20 C.F.R. §404.2001(b)(3)(1994).  


�  20 C.F.R. § 266.1(c)(2) (1995).


�  42 U.S.C.A. § 405(j)(1)(A)(West Supp. 1995); 20 C.F.R. § 404.2001 (b) (2) (1994).


� 20 C.F.R. §§ 404.2010(a), 404.2015 (1994).


�  Greener, supra note 7, at 2032.  Unfortunately, claims representatives are often not "adequately trained to make competency determinations or to make the judgments necessary to select suitable payees."  Komlos-Hrobsky, Representative Payee Issues in the Social Security and Supplemental Security Income Programs, 23 Clearinghouse Rev. 412 (1989).   


�  42 U.S.C.A. § 405(j)(2)(E)(ii) (West Supp. 1995); 20 C.F.R. § 404.2030(a) (1994).


�  20 C.F.R. § 404.2030 (1994).


�  38 C.F.R. § 13.55(a) (1994).


� 38 C.F.R. § 3.353 (a) (1994).


�  38 C.F.R. § 353(e) (1994); 38 C.F.R. § 3.103(b), (c) (1994).


� 38 C.F.R. § 13.56 (a) & (b) (1994).


� 20 C.F.R. § 266.1(b) (1995).


�  Id.


�  20 C.F.R. § 266.1(c) (1995).


�  42 U.S.C.A. § 405(j)(2)(A)(i) (West Supp. 1995).


�  42 U.S.C.A. § 405(j)(2)(A)-(B) (West Supp. 1995).


� 20 C.F.R. § 404.2020 (1994); see also 20 C.F.R. § 404.2025 (1994).


� The list of preferred payees includes, for example, a legal guardian, a spouse, a friend, and a public or non-profit agency with custody of the individual.  20 C.F.R. § 404.2021 (1994).  If the individual is receiving disability benefits, and alcoholism or drug addiction is a "contributing factor" toward the determination of disability, preference in selection of representative payees will be given to community based non-profit social service agencies, and selected Federal, State, or local government agencies that carry out income maintenance, social service, or health care-related activities or that have fiduciary responsibilities.  42 U.S.C.A. § 405(j)(2)(C)(v) (West Supp. 1995).  If any of these agencies regularly provides services concurrently to 5 or more individuals, and the agency is not a creditor of any such individual, it is a "qualified organization," and may charge a monthly fee for its services.  The fee may not exceed the lesser of 10% of the monthly benefit or $25.00/month ($50.00/month in the case of individuals receiving benefits based on disability due to alcoholism or drug addiction).  42 U.S.C.A. § 405(j)(4)(A)-(B) (West Supp. 1995).


� Id.


�  42 USC § 405(j)(2)(C)(i) (West Supp. 1995).  Exceptions to this rule include (1) a relative who resides in the same household as the beneficiary; (2) a legal guardian or legal representative of the beneficiary; (3) a licensed or certified care facility, or an administrator, owner, or employee of this facility; and (4) any other individual found to be an acceptable representative payee.  42 U.S.C.A. § 405(j)(2)(C)(iii) (West Supp. 1995).


�  20 C.F.R. § 266.4-.5 (1995).


� See 38 C.F.R. § 13.55 (b) (1994).


� Id.


� 38 C.F.R. § 3.353 (e) (1994) (Veterans Administration) ("Whenever it is proposed to make an incompetency determination, the beneficiary will be notified of the proposed action and of the right to a hearing . . . Such notice is not necessary if the beneficiary has been declared incompetent by a court of competent jurisdiction or if a guardian has been appointed for the beneficiary . . ."); 20 C.F.R. § 404.2030 (1994) (Social Security Administration) ("Generally, whenever we intend to make representative payment and to name a payee, we notify the beneficiary or the individual acting on his or her behalf of our proposed actions.").


� 20 C.F.R. § 404.2030 (1994) (Social Security Administration); 38 C.F.R. § 3.353 (e) and 38 C.F.R. § 3.103 (1994) (Veterans Administration). 


�  20 C.F.R. § 404.2035 and § 416.635 (1994) (Social Security Administration); 20 C.F.R. § 266.10 (1995) (Railroad Retirement Board).


� 20 C.F.R. § 404.2040 (1994).


� 20 C.F.R. § 404.2040(a) and (b) (1994) (Social Security Administration); 20 C.F.R. § 266.10(a) (1995) (Railroad Retirement Board). 


� 20 C.F.R. § 404.2040(c) (1994) (Social Security Administration); see also 20 C.F.R. § 266.10(c) (1995) (Railroad Retirement Board).


� 20 C.F.R. § 404.2040 (d) (1994) (Social Security Administration); see also 20 C.F.R. § 266.10(d) (1995) (Railroad Retirement Board); but see 38 C.F.R. § 13.111 (1994).


� 20 C.F.R. § 404.2040(d) (1994). 


� 20 C.F.R. § 404.2045(b) (1994); see also 38 C.F.R. § 13.103 (1994) (Veterans Administration), and 20 C.F.R. § 266.11 (1995) (Railroad Retirement Board).


� See 42 U.S.C.A. § 405(j)(3) (West Supp. 1995) and 20 C.F.R. § 404.2065 (1994) (Social Security Administration); 20 C.F.R. § 266.7 (1995) (Railroad Retirement Board); 38 C.F.R. § 13.100 (1994) (Veterans Administration).


� 42 U.S.C.A. § 405(j)(1)(A)(West Supp. 1995), 20 C.F.R §404.2041 and § 404.2050 (1994) (Social Security Administration); 20 C.F.R. § 266.13 (1995) (Railroad Retirement Board); 38 C.F.R. § 13.100(a) (1994) (Veterans Administration). 


� See 38 C.F.R. § 13.100(d) (1994) (Veterans Administration).


� 42 U.S.C.A. § 405(j)(2)(E)(i) (West Supp. 1995); 20 C.F.R. § 404.2050 (1994) (Social Security Administration).


�  20 C.F.R. § 404.2055 (1994) (Social Security Administration); 20 C.F.R. § 266.14 (1995) (Railroad Retirement Board). 


�  42 U.S.C. § 405(j)(2)(E) (1994).


� Guardians will of course seek to establish themselves as representative payees when the recipient cannot manage income.  The administering agencies, however, take the position that they need not grant the status even to a court-appointed guardian, although they are likely to do so.


�  Penelope A. Hommel & Erica F. Wood, Guardianship:  There are Alternatives, Aging Magazine, No. 360, 1990, at 6, 8.


�  See Greener, supra note 7.


�  Under SS law, the payee need account to the SSA only once per year.  The SSA, however, can require additional accountings if it has reason to believe benefits are being misused by the payee.  42 U.S.C.A. §§ 405(j)(3) (West Supp. 1995).


�  Advance directive is the term for any statement, written or oral, made by a competent individual regarding his or her preferences for any medical treatment decision.  Because the PSDA, discussed infra at 66, includes only written directives in its definition of advance directives, we do the same here.


�  In the context of medical treatment, informed consent refers to the general principle of law that a physician has a duty to "disclose what a reasonably prudent physician in the medical community in the exercise of reasonable care would disclose to his patient as to whatever grave risks of injury might be incurred from a proposed course of treatment," and obtain the latter's consent before treatment or operation.  Black's Law Dictionary 779 (6th ed. 1990).  See Barbara Stanley, et al.,  The Elderly Patient and Informed Consent, 252 JAMA 1302 (1984) (studying informed consent by and competency of elderly patients).  


�  An individual is generally considered to be incapable of medical decision-making when he or she cannot understand the nature and consequences of the illness or condition, and the nature and consequences of proposed medical procedures.  The most obvious example is an unconscious person; however, most life situations are not this clear.  Simply refusing treatment or disagreeing with a physician regarding treatment does not and should not constitute incapacity.


�  For a discussion of advance directives as anticipatory versus contemporaneous decision-making, see Alan Meisel, The Right to Die § 10.3 (1989 & Supp. 1994) [hereinafter Meisel].


�  Despite the advantages provided by advance directives, it is estimated that only 10-20% of competent adults have executed some kind of advance directive.  See George Gallup, Jr. and Frank Newport, Mirror of America:  Fear of Dying, 55 Gallup Poll News Service 3 (January 6, 1991).  See also Marilyn K. Luptak and Chad Boult, A Method for Increasing Elders' Use of Advance Directives, 34 The  Gerontologist 409 (1994).


�  Living will laws sometimes are called Natural Death Acts.


�  Alabama does not have a statute authorizing a health care proxy or DPA-HC.  In some states, such as Arkansas, Delaware, Montana, and Pennsylvania, the health care proxy is contained only within the living will statute.


�  States that have a combined advance directive statute include Arizona, Connecticut, Florida, Kentucky, Maryland, New Jersey, Oklahoma, Oregon, Pennsylvania, and Virginia.


�  See infra, Section III, Part B (2).


�  In states without relevant statutes, individuals should express their wishes regarding medical treatment using either the procedures for creating an ordinary durable power of attorney or forms for living wills available from national organizations such as Choice in Dying.  See infra note 24.


�   See infra pages 65-66, discussion of Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261, 110 S.Ct 2841, 111 L.Ed. 2d 224.  See also In re Peter, 108 N.J. 365, 529 A.2d 419, 430 (1987) (Handler, J., concurring) ("Ms. Peter's granting of a durable power of attorney to Mr. Johanning, combined with the fact that he was a close friend to Ms. Peter, is sufficient evidence that the treatment decision made for Ms. Peter now that she is incompetent is one with which she would have been content").


�  La.  Rev. Stat. Ann. § 40.1299.58.2(10) (West 1992).


�  Okla. Stat. Ann. §3101.3(12) (West Supp. 1995) (emphasis added). 


�  The West Virginia statute defines a persistent vegetative state as "a permanent and irreversible state.... in which the person has intact brain stem function but no higher cortical function and has neither self-awareness or awareness of the surroundings in a learned manner." W. Va. Code §16-30-2(8) (1995).  See also, e.g., Conn. Gen. Stat. Ann. § 19a-570(4) (West Supp. 1995); Fla. Stat. Ann. § 765.101(15)(b) (Harrison Supp. 1994). 


�  Unfortunately, such general and broad definitions are often too vague to create a clear distinction between procedures which are life-sustaining and those which are not.


�  See, e.g., Ga. Code Ann. § 31-32-2(6) (Michie Supp. 1994). 


�  See, e.g., Del. Code Ann. tit. 16, §2501 (Michie 1983).


�  See supra Section III, Part A (3), discussing durable powers of attorney.


�  See In re Peter, 108 N.J. 365, 378-379, 529 A.2d 419, 426 (1987) (holding that a durable power of attorney statute is broad enough to allow the principal to delegate medical decision making powers to the agent).


�  When discussing the boundaries of this document with clients, they should be informed that the same decision-maker may be appointed in a general durable power of attorney, to make other types of decisions. 


�  Individuals need to consider the possibility that their interests while competent may or may not be the same interests as when incompetent.  It is important to seriously think about this possible conflict in order to draft advance directives that truly reflect deeply held values.  John A Robertson, Second Thoughts On Living Wills, Hastings Center Report, Nov.-Dec. 1991, at 6.  See Appendices D and E for a discussion of values and wishes to be considered before executing an advance directive.  See also Meisel, supra note 4, at 285-286. 


�  Any reluctance on the part of the physician to follow the principal's stated desires should be discussed.  If the physician is indeed unwilling to comply with the principal's wishes, for ethical or other reasons, the principal should consider his or her options, including changing physicians.


�  To ensure that specific state law is followed and the principal's wishes are expressed clearly, it is advisable to use an attorney when executing an advance directive.


�  Free copies of state-specific living will forms and instructions may be obtained from Choice in Dying, Inc., 200 Varick Street, 10th Floor, New York, NY 10014-4810; phone:  1-800-989-WILL or (212) 366-5540.


�  To ensure that his or her wishes are followed, the principal should try to be as specific as possible.  The principal may consider giving the agent authority to (1) access medical records; (2) hire and discharge doctors, nurses, and other health care providers; (3) have the principal admitted to hospital or other facilities; (4) give or withhold consent to medical treatment; (5) sign releases of liability; and (6) agree to organ donation.  Lori A. Stiegel, ABA, Alternatives to Guardianship 35 (1992).  


�  Francis J. Collin, Jr. et al., Drafting a Durable Power of Attorney; a System's Approach 48.5 (2d ed. McGraw-Hill, Inc., 1991).


�  Because requirements as to the number of witnesses needed and who may not be used as a witness vary by state, checking the law of the state of residence is important. 


�  Janet Proctor, Do-Not-Resuscitate Orders, in Set Your Sights on Senior Rights:  A Factbook for Older Illinoisans 96, 96-97 (IL State Bar Association 1995).  For a study on the knowledge, attitudes, and opinions of older individuals about CPR, see M. Dianne Godkin and Ellen L. Toth, Cardiopulmonary Resuscitation and Older Adults' Expectations, 34 The Gerontologist 797 (1994).


�  Meisel, supra note 4, at § 10.15.  See, e.g., Ark. Stat. Ann. §§ 20-13-901 to -908 (Michie Supp. 1993); N.M. Stat. Ann. § 24-10B-4J (Michie Supp 1994).


�  See, e.g., 20 Pa. Cons. Stat. Ann. § 5413 (Supp. 1995).


�  See, e.g., Ariz. Rev. Stat. Ann. § 36-3251(F) (Supp. 1994); 20 Pa. Cons. Stat. Ann. § 5413(c) (Supp. 1995). 


�  See, e.g., Ariz. Rev. Stat. Ann. § 36-3251 (Supp. 1994); Colo. Rev. Stat. §§ 15-18.6-101 to -108 (Supp. 1994).


�  Meisel, supra note 4, at § 10.15.


�  In today's mobile society, many individuals spend part of the year in one state, and the other part in another state.  These individuals may be particularly concerned about the validity of an advance directive in more than one state, and whether an advance directive must be executed in more than one state.


�  This may be cause for concern for individuals who live in a state with liberal laws, but spend time in states with more restrictive laws.  For example, the very broad right to refuse life-sustaining treatment present in the New Jersey Living Will law might not be recognized in other states.  N.J. Stat. Ann. § 26:2H-53 to -78 (West Supp. 1995).


�  Some statutes allow this regardless of the principal's mental or physical condition.


�  The intent of such provisions is often to require the principal to determine if the living will still reflects his or her medical treatment wishes.


�  497 U.S. 261 (1990).


�  The PSDA was enacted as §§ 4206, 4751 of the Omnibus Budget Reconciliation Act of 1990, and went into effect on December 1, 1991.  Pub. L. No. 101-508, 104 Stat. 1388 (1990) (codified as amended at 42 U.S.C. §§ 1395cc, 1396a (1988 & Supp. V 1993)).  The regulations applicable to the PSDA are found at 60 Fed. Reg. 33,262 (June 27, 1995), and are effective July 27, 1995.


�  For an excellent article discussing the PSDA, see Charles P. Sabatino and Vicki Gottlich, Seeking Self-Determination in the Patient Self-Determination Act, 25 Clearinghouse Rev. 639 (1991).


�  Proctor, supra note 28, at 96-97. 


�  Kathleen H. Wilber and Sandra L. Reynolds, Rethinking Alternatives to Guardianship, 35 The Gerontologist, 248, 250 (1995).


�	Justice Cardozo stated that "[e]very individual of sound mind and adult years has a right to determine what should be done with his own body."  Schloendorff v. Soc'y of N.Y. Hosp., 21 N.Y. 125, 129-30, 105 N.E. 92 (1914) (Cardozo, J.).  In other words, every competent individual has the right to give informed consent before receiving treatment, and has the right to refuse unwanted treatment.  See Cruzan v. Director, Mo. Dep't of Health, 110 S.Ct. 2841, 2851-52 (1990).


�	The New York State Task Force on Life and the Law, When Others Must Choose 34-35 (1992) [hereinafter Task Force].


�	States that have enacted health care consent statutes include Arizona, Arkansas, Colorado, Connecticut, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine, Maryland, Mississippi, Montana, Nevada, New Mexico, New York, North Carolina, North Dakota, Ohio, Oregon, South Carolina, South Dakota, Texas, Utah, Virginia, Washington, West Virginia, and Wyoming.


�  This list is surrogate decision-makers is usually headed by the patient's spouse, and includes the patient's adult children, parents, and siblings.  Statutes may also include a guardian of the person, nearest living relatives, grandchildren, grandparents, friends, attending physician, heirs at law, clergy, domestic partner, religious superior, and others.  Alan Meisel, The Right to Die §8.17 (1989 & Supp. 1994, No. 2) [hereinafter Meisel].  


�	In choosing the surrogate, Colorado uses as criteria:  "the person who has a close relationship with the patient and who is most likely to be currently informed of the patient's wishes regarding medical treatment decisions."  Colo. Rev. Stat. Ann. §15-18.5-103(4)(a) (Supp. 1994).


�	Colo. Rev. Stat. Ann. §15-18.5-103(3)-(4) (Supp. 1994).


�	Ariz. Rev. Stat. Ann. §36-3231(A)(4) (West Supp. 1994).  Even in this situation, however, the patient's parent or child(ren) takes priority.


�	See Ariz. Rev. Stat. Ann. §36-3231 (A)(2) (West Supp. 1994); Fla. Stat. Ann. §765.401(1)(c) and (e) (Harrison Supp. 1994).


�	See N.M. Stat. Ann. §24-7-8.1(A) (Michie 1994).


�  See, e.g., Ohio Rev. Code Ann. § 2133.08(E)(1) (Anderson 1994). 


�  See, e.g., W. Va. Code § 16-30B-7(d) (1995).


�  See, e.g., Ariz. Rev. Stat. Ann. § 36-3231(A) (Supp. 1994); Colo. Rev. Stat. § 15-18.5-103 (Supp. 1994).


�  See, e.g., Conn. Gen. Stat. Ann. § 19a-571(a) (West Supp. 1995); Ga. Code Ann. § 31-39-2(4) (Michie Supp. 1995).  See also, supra Section III, Part B(1).


�  See, e.g., Mont. Code Ann. § 50-9-106(1) (1993); Nev. Rev. Stat. Ann. § 449.626(1) (Michie Supp. 1993). 


�	For a discussion on the meaning of incapacity with respect to health care decision-making, see Meisel, supra note 4, at  §§ 7.14 - 7.22.


�  Id. at § 7.15.


�	Meisel, supra, note 4, at §§ 7.1, 7.2, 7.18; John J. Regan, The Aged Client and the Law 99 (Abraham Monk ed., 1990) (suggesting that the physician should investigate the individual's (1) values and goals; (2) ability to understand and communicate this information; and (3) ability to understand his or her choices and appreciate their consequences).  See Hastings Center, Guidelines on the Termination of Life-Sustaining Treatment and the Care of the Dying 131 (1987) (Part Six, III).


�  Meisel, supra note 4, at § 7.18.


�	Regan, supra, note 17, at 100.


�	Meisel, supra note 4, at § 7.4.


�  Id. at §8.17.


�  See, e.g., Ga. Code Ann. §§ 31-39-1 to -9 (Michie Supp. 1995); N.Y. Pub. Health Law § 2965 (McKinney 1993).


�  See, e.g., Cal. Health & Safety Code § 1418.8(a) (West Supp. 1995) (this law is automatically repealed as of Jan. 1, 1997, unless reenacted before that date).


�  See, e.g., W. Va. Code § 16-5B-8a (1995).  


�	See David M. English and Alan Meisel, Uniform Health-Care Decisions Act Gives New Guidance, 21 Est. Plan. 355, 360-362 (1994).


�	See, e.g., Conn. Gen Stat. §19a-571 (West Supp. 1995).


�	Colo. Rev. Stat. Ann. §15-18.5-103 (Supp. 1994).


�	Conn. Gen. Stat. Ann. §§19a-571 (West Supp. 1995).


�	See, e.g., Ariz. Rev. Stat. Ann. §36-3231 (West Supp. 1994) (but no authority for artificial nutrition and hydration decisions. §36-3231 (D)); Colo. Rev. Stat. §15-18.5-101 to 103 (Supp. 1994) (but withdrawal of artificial nourishment and hydration decision only permitted when attending physician and neurologist state that provision will merely prolong dying and will not restore 'independent neurological functioning'); Fla. Stat. Ann. §765.401 (Harrison Supp. 1994) (but to withhold/withdraw life sustaining treatment must have 'clear and convincing evidence' that this would have been patient's choice).


�	See, e.g., Miss. Code Ann. § 41-41-3 (1993).


�	See, e.g., Ga Code Ann. § 31-9-5 (Michie 1991); N.D. Cent. Code § 23-12-13(4) (Supp. 1993).


�  See, e.g., Iowa Code Ann. § 144A.7(3) (West 1989); Miss. Code Ann. § 41-41-3 (1993); Mont Code Ann. § 50-9-106 (1993). 


�  But see Ind. Code Ann. § 16-8-12-4(d) (West 1992) ("An individual authorized to consent for another under this section shall act in good faith and in the best interest of the individual incapable of consenting.").  See also Daniel B. Griffith, The Best Interests Standard:  a Comparison of the State's Parens Patriae Authority and Judicial Oversight in Best Interests Determinations for Children and Incompetent Patients, 7 Issues in Law & Medicine, 283 (1991).


�  See Mont. Code Ann. § 50-9-106(4) (1993); Nev. Rev. Stat. Ann. § 449.626(4) (Michie Supp. 1993). 


�	Task Force, supra note 2, at 35.  See also English and Meisel, supra note 25, at 357. 


�	Task Force, supra note 2, at 93-95.


1 For an excellent discussion of protective services programs and laws, see Special Committee on Aging, United States Senate, 95th Cong., 1st Sess., "Protective Services for the Elderly: A Working Paper,"  (Comm. Print 1977) (Prepared by John Regan and Georgia Springer).  See also Administration on Aging, U.S. Dept. of Health and Human Services, Protective Services for Adults (1982) [hereinafter Protective Services].


�  Case management assistance (sometimes known as coordinated care or geriatric care management) offers the services of a case manager, who works with the individual to comprehensively assess his or her areas of need and identifies and coordinates appropriate services to address those needs.  Erica Wood et al., ABA, Court-Related Needs of the elderly and Persons with Disabilities, 168 (1991).  See also Marshall B. Kapp & Joyce A. Detzel, Alternatives to Guardianship for the Elderly:  Legal Liability Disincentives and Impediments 31-33 (1992) (discussing case management as an alternative to guardianship).


�  Robert N. Brown, Legal Counsel for the Elderly, The Rights of Older Persons 361 (1989).


�  Note the similarity to the definitions of incapacity under guardianship statutes.


�  Volunteer services are an essential part of alternative to guardianship programs and services.   Some new services include visitation to the homebound and hospitalized, "reminiscing," technical advising (finance, law, accounting), transportation, and aid in obtaining government assistance.  See Kapp & Detzel, supra note 2, at 30.  See also  Protective Services, supra note 1, at 32-35.


�  Note that this requirement is contrary to the physician-patient privilege.  See Lawrence R. Faulkner, Mandating the Reporting of Suspected Cases of Elder Abuse:  An Inappropriate, Ineffective and Ageist Response to the Abuse of Older Adults, 16 Fam. L. Q. 82-84 (1982).  


�  Failure to report may result in a penalty, such as a fine, or even criminal liability. 


�  Although many statutes require immediate investigation (24-72 hours within receipt of a report), agencies often fail to so because of inadequate funding or lack of manpower to carry out the investigation.


�  Note that many agencies set sliding-scale fee schedules for protective services -- whether the older individual consents to the services or not.


�  See discussion supra Section II.


� Kapp & Detzel, supra note 2 at 36.


�  John J. Regan, The Aged Client and the Law 129 (Abraham Monk ed., 1990).


�  Id., at 131.


�  The disadvantages of these legal sanctions are discussed in Section II and Section IV.


�  See Marshall B. Kapp, Forcing Services on At-Risk Older Adults:  When Doing Good Is Not so Good, 13 Social Work in Health Care 1 (1988).


�  Commission on the Mentally Disabled & Commission on Legal Problems of the Elderly, ABA, Guardianship:  An Agenda for Reform 3 (1989) [hereinafter An Agenda for Reform]. 


�  Many states do not keep records on the number of adult guardianship cases.  Those that do show a great range of numbers and rates of guardianship filings.  See Commission on National Probate Court Standards, National Probate Court Standards, (National Center for State Courts, 1993), Appendix B; TCSG, Final Report "National Study of Guardianship Systems and Feasibility of Implementing Expert Systems" Project, unpublished report to Administration on Aging, 1992.  Estimates based on our 1991 survey suggest that there may be from 500,000 to 1,250,000 current adult guardianships.


�  See An Agenda for Reform, supra note 1, at 3. 


�  Center for Conflict Resolution, Jon P. Weiss, Executive Director, 200 North Michigan Ave. Suite 500, Chicago, IL  60601.


�  Administrative Office of the Courts/Mediation and Diversion Services, Martha C. Merrell, Director, 419 Pierce St. Room 230, Tampa, FL  33602.


�  Human Network Systems, Inc., Gordon Wolfe, President, 1410 Grant St. Suite B-304, Denver, CO  80203.


�  New Mexico Center for Dispute Resolution, Melinda Smith, Executive Director, 620 Roma NW Suite B, Albuquerque, NM  87102.


�  For more information, please contact Penelope A. Hommel or Susan Hartman at The Center for Social Gerontology, 2307 Shelby Avenue, Ann Arbor, MI 48104; phone:  313-665-1126.


�  National Institute for Dispute Resolution, Ethical Standards of Professional Responsibility of the Society for Professionals in Dispute Resolution, Dispute Resolution Forum at 3, (March 1987).


�  Post-appointment issues can include, for instance, objections to (1) how money is being spent; (2) the ward's living location; (3) the medical treatment being received by the ward; (4) the appointed guardian; or (5) the continuing need for a guardian.


�  However, note that there have been no empirical studies of mediation in guardianship cases with abuse allegations.  See Yvonne Craig, Elder Mediation:  Can it Contribute to the Prevention of Elder Abuse and the Protection of the Rights of Elders and Their Carers?  J. of Elder Abuse & Neglect, Vol 6(1) (1994), at 83, 86.


�  For a listing of state confidentiality legislation, see Nancy Rogers and Craig McEwen, Mediation:  Law/Policy/Practice (Lawyers Co-op and Bancrift Whitney, 1995), Appendices A and B.


�  See, e.g., Mich .Comp. Laws Ann. § 691.1557 (1)-(2) (West Supp. 1995).


�  For a more in-depth discussion of the issues involved, see Lawrence Freedman et al., Confidentiality in Mediation:  A Practitioner's Guide (American Bar Association, 1985).


�  Jeanne Dooley, American Bar Association and National Judicial college, Court-Related Needs of the Elderly and Persons with Disabilities:  A Blueprint for the Future 170 (1991).


�  Id. at 153-175.


�  Both terms will be used interchangeably throughout this discussion.  Incapacity is the more recently favored term, because "it more aptly suggests the effects of mental disabilities on cognitive processing and functional skills necessary for self-care and the management of one's financial resources."  Phillip Tor, Finding Incompetency in Guardianship:  Standardizing the Process, 35 Ariz. L. Rev. 739, 741 n.14 (1993) (citing John Parry, Selected Recommendations From the National Guardianship Symposium at Wingspread, 12 Mental & Physical Disability L. Rep. 398, 403 (1988)).


�  An estimated 400,000 to 500,000 Americans are under judicial guardianship today.  ABA Commission on Legal Problems of the Elderly and Young Lawyer's Division, Comm. on the Delivery of Legal Services to the Elderly, Guardianship of the Elderly:  A Primer for Attorneys 1 (1990)  (citing Associated Press, Guardians of the Elderly:  An Ailing System, Sept. 1987) [hereinafter Primer].


�  For a discussion of the problems associated with interstate transfers of incapacitated adults and guardianship statutes, see A. Frank Johns, et al., Guardianship Jurisdiction Revisited:  A Proposal for a Uniform Act, 26 Clearinghouse Rev. 647 (1992).


�  See Appendix G.


�  For works examining issues of guardianship and conservatorship in greater detail see Samuel Brakel, John Parry & Barbara Weiner, The Mentally Disabled and the Law (Chicago: American Bar Foundation, 3d. ed. 1985) [hereinafter Brakel, Parry & Weiner] and Joan M. Krauskopf, Advocacy for the Aging (St. Paul: West Publishing Co., 1983).  For charts outlining the provisions of the various guardianship statutes in each jurisdiction see Sally B. Hurme, American Bar Association, Steps to Enhance Guardianship Monitoring (1991) [hereinafter Guardianship Monitoring].  


�  The court to which a petition is directed can vary from a court of general jurisdiction to a court that handles only special matters, e.g., a probate court.


�  The Center for Social Gerontology recently conducted a national study that examined various aspects of the guardianship process in ten states.  This study found that 77% of petitioners were individual petitioners, i.e., family friends, neighbors.  Twenty-three percent (23%) were agency petitioners, i.e., petitioners whose primary connection with the respondent was as a service provider, like a nursing home, a social welfare agency, a hospital, etc.  Of the individual petitioners, respondents' children were the most frequent persons to petition, followed by nieces, nephews, wives, female friends, granddaughters, and male friends.  National Study of Guardianship Systems:  Findings and Recommendations (The Center for Social Gerontology, 1994) [hereinafter Nat'l Study].  


�  The Nat'l Study found that 40% of petitioners cited an abrupt change of some kind in the respondent's life or condition as the nature of the event that "triggered the petition."  Id. at 32.


�  Forty-six percent (46%) of the case files examined in the Nat'l Study cited physical illness or disability as a reason for the petition.  Id. at 38-39.


�  The Nat'l Study found that 45% of petitions examined contained allegations concerning the respondent's need for nursing home or other institutional placement.  Id. at 78.


�  See id., at 39.


�  Id. at 38 n.70.


�  See Commission on the Mentally Disabled & Commission on Legal Problems of the Elderly, ABA, Guardianship:  An Agenda for Reform 9 (1989) [hereinafter An Agenda for Reform] (discussing the need for a simplified, but specific petition form).


�  State statutes and court rules should be checked for specific petition requirements.  Legal Counsel for the Elderly, Decision-Making, Incapacity, and the Elderly 68 (1987).


�  An Agenda for Reform, supra note 13 at 9.


�  See Penelope A. Hommel, et al., Trends in Guardianship Reform:  Implications for the Medical and Legal Professions, 18 Law Medicine & Health Care 213, 215-219 (1990); see, e.g., N.M. Stat. Ann. § 45-5-303.A (Michie 1995); Mich. Comp. Laws Ann. § 700.443(1) (West 1995).


�  Primer, supra note 2, at 4.


�  Id.   For basic information on the effects of medication, consult the Physician's Desk Reference (1995).


� All states have some statutory requirement for notification.  By statute in many jurisdictions, notice may be excused in an emergency situation.  Brakel, Parry, & Weiner, supra note 5, at 425-427.


�  The Nat'l Study found that 65% of the time, notice was served personally.  Nat'l Study, supra note 7, at 42.


� Guardianship Monitoring, supra note 5, at Chart II.


�  The Nat'l Study did find, however, that notice almost always included the date, location, and reason for the hearing.  Nat'l Study, supra note 7, at 43.


�  See supra, Section II, pages 8-16, discussing procedural safeguards in guardianship proceedings.


�  The Nat'l Study found that 66% of respondents did not attend the hearing.  Nat'l Study, supra note 7, at 49.  Respondents living in a nursing home, or those who were recently hospitalized were less likely to attend the hearing.  Id.  A nationwide study conducted by the Associated Press in 1987 examined 2,200 randomly selected guardianship files.  This study found that 49% of respondents did not attend the hearing.  Guardians of the Elderly:  An Ailing System, AP, Sept. 2, 1987 at 4 [hereinafter AP Report].


�  For those individuals with disabilities that prevent them from traveling to the courthouse, Title II of the Americans with Disabilities Act may provide legal basis for having the guardianship hearing moved to nursing homes, hospitals, the respondent's home, or other accessible location.  Lori A Stiegel, et al., Three Issues Still Remaining in Guardianship Reform, 27 Clearinghouse Rev. 577, 581 (1993).


�  The Nat'l Study found that 81% of petitions were granted when the respondent was present at the hearing, while 89% were granted when the respondent was absent.  Nat'l Study, supra note 7, at 83.


�  See, e.g., D.C. Code § 21-2031 (1989 & Supp. 1992); Fla. Stat. Ann. § 744.331(1) (Harrison 1994); Mich. Comp. Laws Ann. § 700.451 (West 1995).


�  See, e.g., 20 PA Cons. Stat. Ann. § 5511(a) (1975 & Supp. 1992); R.I. Gen. Laws § 33-15-17.1(a) (1984 & Supp. 1995).


�  N.D. Cent. Code § 30.1-28-03.7 (Supp. 1993).


�  Nat'l Study, supra note 7, at 75-92.


�  Id.


�  See AP Report, supra note 24, at 6. The Nat'l Study found that only 31% of respondents were represented by counsel.  In states requiring appointment of an attorney for the respondent, however, the rate was significantly higher (97% in Florida and 80% in Minnesota).  Nat'l Study, supra note 7, at 85. 


�  A review of court files by the Nat'l Study indicated that only 9% of respondents had retained a private attorney. Nat'l Study, supra note 7, at 55.  The 1987 AP Study found that only 3% of respondents had retained their own attorney.  AP Report, supra note 24, at 6.


� Guardianship Monitoring, supra note 5, Chart III.  In many of these jurisdictions the court may appoint a representative, usually a guardian ad litem, at its discretion or if certain conditions exist, i.e. the defendant is confined, the defendant is in an asylum for the insane, etc.  See also Appendix G.


� States may provide legal counsel, make a guardian ad litem available, give the court discretion or require appointment of counsel where the proposed ward is unrepresented. Id.; see, e.g., Tenn. Code Ann. § 34-11-107(a) (Supp. 1994).


�  One recent study found that 32% of respondents who had private counsel received limited guardianships.  In contrast, only 6% of respondents who had court-appointed counsel or no representation received limited guardianships.  Pat M. Keith & Robbyn R. Wacker, Implementation of Recommended Guardianship Practices and Outcomes of Hearings for Older Persons, 33 The Gerontologist 81, 84 (1993) (investigating the effect of selected procedural safeguards on outcomes of guardianship petitions) [hereinafter Keith & Wacker].


�  The Keith & Wacker study found that 97% of respondents who had a court-appointed attorney received full guardianships, as compared to 81% of respondents who had no representation.  Id. at 85.


�  Id.  at 83.


�  See, e.g., Ala. Code § 26-2A-135(b) (Michie 1992); Idaho Code § 15-5-303(b) (Michie Supp. 1995); Mont. Code Ann. § 72-5-315(2) (1993); N.D. Cent. Code § 30.1-28-03.3 (Supp.1993).


�  The conferees at the Wingspread Symposium noted:  


As stated in the ABA Model Rules, the overriding professional obligation in representing an allegedly incapacitated person is "as far as reasonably possible, [to] maintain a normal client-lawyer relationship with the client."  It is assumed that most clients, even those who are mentally disabled, when "properly advised and assisted," are able to make decisions regarding important legal matters such as their representation.  Moreover, even a legally incapacitated client "often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being."  An Agenda for Reform, supra note 13, at 12 (citing Model Rules of Professional Conduct Rule 1.14 cmt. (1983)).  See, e.g., Alaska Stat. §§ 13.26.111(a),(b) (1985).


�  The Nat'l Study found that 67% of the court files examined contained a medical report.  Nat'l Study, supra note 7, at 61.


�  The Nat'l Study found that independent evaluations were ordered in a maximum of 12% of the cases studied.  Only those states mandating the performance of these evaluations demonstrated a greater number of independent evaluations (Florida 89%; Kansas 69%).  States with statutory provisions intended to encourage the use of evaluations, but not requiring them, had no higher rates of evaluations than statutes that did not address the need for evaluations.  Id. at 87.


� See id. at 62.  This situation may be improving somewhat due to the use of a court guardian ad litem or "visitor".  The "visitor" is appointed by the court to investigate the circumstances surrounding the petition for guardianship.  The visitor will attempt to talk with the proposed ward and the petitioning party before making a recommendation to the court regarding the appropriateness of granting the petition.  However, it should be noted that some courts may rely too heavily upon the recommendations of the visitor, minimizing the importance of the respondent's presence at the hearing.  


�  See, e.g., Fla. Stat. Ann. § 744.1095(2)-(5) (1994); Mich. Comp. Laws Ann. § 700.443(7) (West 1995). 


�  N.M. Stat. Ann. §§ 45-5-303.H, 45-5-407.L (Michie 1993).


� See Guardianship Monitoring, supra note 5, Chart III.


�  The Nat'l Study found that most guardianship hearings (58%) lasted no more than 15 minutes.  Hearings attended by the respondent's attorney were the longest, averaging over 30 minutes.  Twenty-five percent (25%) lasted less than five minutes.  Nat'l Study, supra note 7, at 44.


� For example, Michigan enacted legislation which revised the guardianship provisions applicable to mentally ill and incapacitated adult persons.  Among the changes were : (1) a clear delineation of the duties of the guardian ad litem, including the duty to visit the proposed ward, the duty to explain to the proposed ward the nature, purpose and legal effects of having a guardian appointed, and the duty to explain to the proposed ward the hearing procedure and the rights of the proposed ward with respect to that procedure; (2) the right to counsel upon request of the potential ward or the request of the guardian ad litem; (3) more meaningful notice to the proposed ward; and (4) the right of the potential ward to secure an independent evaluation by a physician or mental health professional at the state's expense if he is indigent.  See Mich. Comp. Laws Ann. §§ 700.443-700.455 (West 1994).


�  It should be noted that while increasing the procedural safeguards during the guardianship process will beneficially effect the protection of the proposed ward's rights and liberties, their implementation can also have a potential negative effect of making the procedure so adversarial that ongoing family relationships are strained or harmed.  Further, even when rights are completely protected, a court proceeding can be traumatic and demeaning to the respondent.  


�  The Nat'l Study found that statutory provisions, particularly those that encourage rather than mandate certain protections, often had little effect on practice.  Nat'l Study, supra note 7, at 82, 85, 87.


�  Penelope A. Hommel, Guardianship Reform in the 1980s:  A Decade of Substantive and Procedural Change 15-16 (1993) (paper presented at the Penn State 1993 Social Structure Conference:  Impact of the Law on Older Adults' Decision-Making Capacity).


�  See Appendix G.


�  See Madelyn A. Iris, Guardianship and the Elderly:  A Multi-Perspective View of the Decisionmaking Process, 28 The Gerontologist 39 (1988) (studying the relationship between the roles of physicians, guardians ad litem, and judges in determinations of mental incapacity).  The AP Study found that 34% of files examined contained no doctor's statement at all.  Furthermore, in 16% of the cases, the only evidence of incapacity was the allegations made in the guardianship petition.  AP Report, supra note 24, at 6.


�  See Alan R. Heminger, et al., Considerations for Using an Expert System in the Guardianship Process for Adults, 12 Information Services & Use 1992, at 9.


�  Hommel, supra note 51, at 11-16.


�  Id.; see, e.g., Fla. Stat. Ann. § 744.331(3)(a) (Harrison 1994).


�  Hommel, supra note 51, at 7-9.


� For example, North Dakota's guardianship statute clearly states that age, eccentricity, poverty, or medical diagnosis alone is not sufficient to justify a finding of incapacity.  N.D. Cent. Code § 30.1-28-04.2.a (Supp. 1993).


� U.P.C. §5-103 (7) (1987).


�  Hommel, supra note 16, at 215.


�  For example, the West Virginia statute provides that a person is incapacitated where he is either unable to manage his business affairs and/or unable to care for his physical well-being.  W. Va. Code §27-11-1(d) (Michie 1992).  North Dakota's statute states that age, eccentricity, poverty, or medical diagnosis alone is not sufficient to justify a finding of incapacity.  N.D. Cent. Code 30.1-28-04.1.a (Supp. 1993).


� W. Va. Code §27-11-1(d)(1)-(2) (Michie 1992).


�  A discussion of the use of functional assessments is found in Bobbe S. Nolan, Functional Evaluation of the Elderly in Guardianship Proceedings, 12 Law, Medicine, & Health Care 210, 214 (Oct. 1984).  See also Hommel, supra note 16, at 215-219.


�  But see, Robert L. Kane, The Implications of Assessment, The Journals of Gerontology, Sep. 1993, at 27 (discussing assessment as a basis for decision-making).


� Nolan, supra note 63, at 214. 


�  Guidelines for assessing an individual's capacity and need for guardianship have been suggested.  See Julia L. Heller, Planning Ahead (1989).


�  John Parry, ABA, Court-Related Needs of the Elderly and Persons with Disabilities:  A Blueprint for the Future 141 (1991); Kathleen H. Wilber and Sandra L. Reynolds, Rethinking Alternatives to Guardianship, 35 The Gerontologist 248, 251 (1995).


�  However, the judge will often rely heavily on the medical statement, often making it dispositive of the case without objection.  The proposed ward's advocate, if there is one, must challenge the medical evidence where it may be faulty.  Primer, supra note 2, at 11.


�  Hommel, supra note 16, at 214.


�  At least 20 states now require clear and convincing evidence.  See Appendix G. 


�  441 U.S. 418 (1979).


� Id. at 427.


� Id. at 427.


�  See, e.g., In the Matter of Hedin, 528 N.W.2d 567 (Iowa 1995); In re Boyer, 636 P.2d 1085, 1092 (Utah 1981).


� Guardianship Monitoring, supra note 5, Chart III.


� Id.


�  The Nat'l Study found that 88% of individual guardians (as distinguished from professional or agency guardians) and 87% of individual conservators were relatives of the respondent.  Of these, respondent's children were most often appointed guardian and conservator.  Nat'l Study, supra note 7, at 67. 


� See, e.g., N.D. Cent. Code § 30.1-28-11 (Supp. 1993).


� Id; See also Guardianship Monitoring, supra note 5, Chart III.


� Some courts will refuse to hear a guardianship petition if no guardian has been named in the petition.  See, Report of the Michigan Protective Services Task Force of the State Court Administrative Office and the Michigan Department of Social Services 28 (February 1986).  See also, Staff of House of Representatives Select Comm. on Aging, 101st Cong., 1st Sess., Model Standards to Ensure Quality Guardianship and Representative Payeeship Services 20 (Comm. Print 1989) [hereinafter Model Standards].


�  See Dorothy Siemon, et al., Public Guardianship:  Where Is It and What Does It Need? 27 Clearinghouse Rev. 588, 590-593 (1993).  Because public guardianship agencies have such an enormous potential to endanger the physical, mental and financial well-being of so many individuals, national Model Standards have been developed.  The standards set out basic definitions, fundamental principles which should guide all decision-making, and the model standards themselves (focusing on the duties of guardians and representative payees, and the rights of wards).  See also Model Standards, supra note 80, at 20.


� We have defined public guardian in its narrowest sense.  The term is used loosely by many to describe any individual or entity, designated by a government agency to provide services as a guardian, conservator, or even as a representative payee.  In this broader sense of the term, the public guardian need not be an employee of the government agency and may not even receive compensation from the government agency for the services provided.


�  Siemon, supra note 81, at 589 n.7.  See George H. Zimny and Judith A Diamond, Guidelines for Providing Guardianship Services for Elderly Wards in Social Service Agencies (St. Louis University Health Sciences Center, June 1994); and George H. Zimny and Judith A. Diamond, Final Report:  Social Services Agencies as Guardians of Elderly Wards (St. Louis University Health Sciences Center, June 1994).


�  Many statutes that create public guardianship agencies do not provide specific funding.  See, An Agenda for Reform, supra note 13, at 31.


�  Id.  


�  This survey also found that some public guardian offices, with a staff of one or two, serve over 300 wards.  See Model Standards, supra note 80, at 20.  


� An Agenda for Reform, supra note 13, at 29.  The new Model Standards may help to ensure that agencies in the "business" of guardianship are aware of their responsibilities and are held accountable for their performance.  Id. at 30.


�  For example, the Cook County Public Guardian in Chicago may reject cases where the estate's value is less than $25,000.  See id. at 29-33. 


�  Id. at 29.


�  For a discussion on volunteer liability, see Marshall B. Kapp and Joyce A. Detzel, Alternatives to Guardianship for the Elderly:  Legal Liability Disincentives and Impediments  74 (1992).


� Frequently, extraordinary intrusions into the rights of the ward such as institutionalization, sterilization, the administration of psychotropic drugs, abortion, and electro-convulsive shock therapy require prior court approval.


� See Model Standards, supra note 80.


� In a situation which does not allow time for court intervention, the Uniform Probate Code can be used as a nonbinding source of guidance.


�    In one study, none of the six statutes examined requires that the court provide any type of education or instruction to new guardians.  The project looked at the statutes from Minnesota, Connecticut, Michigan, Missouri, Kentucky, and California.  George H. Zimny, Barbara J. Gilchrist, and Judith A. Diamond, Report of the National Model for Judicial Review of Guardians' Performance  11 (1991) [hereinafter Zimny].


�  An Agenda for Reform, supra note 13,  at 23.


�  Some new statutes, however, require specific findings of the ward's disabilities and provide that the ward "retains all legal and civil rights except those which have been expressly limited by court order or have been specifically granted to guardian by court order."  N. M. Stat. Ann. § 45-5-301.1 (Michie 1993).  See also Fla. Stat. Ann. § 744.331(5) (Harrison 1994); N.D. Cent. Code § 30.1-28-04.5 (Supp. 1993).


� Although technically correct, where the ward has only a conservator and no guardian, the conservator may be able to exert substantial control over the ward's person and extort behavior through his control of the ward's assets or estate.


�  See, e.g., Ill. Rev.  Stat. ch. 755 para. 5/11a-3 (West 1992); Utah Code Ann. § 75-5-304 (Michie 1993); Minn. Stat. Ann. § 525.551(5)(b)(3) (West Supp. 1995); N.H. Rev. Stat. Ann. § 464-A:9(III)(b)-(d) (1995). 


�    The Nat'l Study found that with the exception of Minnesota, courts rarely limit guardianships.  Overall, only 13% of guardianships and 10% of conservatorships were limited.  In Minnesota, 54% of guardianship petitions granted and 33% of conservatorship petitions granted were limited.  This significantly larger number of limited guardianships and conservatorships may be due to Minnesota's statute and court rule, which have established four separate kinds of guardianships.  Petitioners use different court forms when applying for each of the four arrangements and courts have special order forms for conservatorship arrangements which allow them to quickly check off from a list of enumerated powers the limited powers to be delegated to the conservator.  Nat'l Study, supra note 7, at 153, 155.  Minn. Stat. Ann. §§ 525.539.2, 525.539.3, 525.56 (West Supp. 1995).  See also Sally B. Hurme, Limited Guardianship:  Its Implementation is Long Overdue, 28 Clearinghouse Rev. 660 (1994); Primer, supra note 2, at 6.


�  An Agenda for Reform, supra note 13, at 20-21.  


� UPC §5-408 (1987).


�  In recent years, however, some states have begun to reexamine their temporary or emergency guardianship provisions to ensure minimum due process protections.


�  Guardianship Monitoring, supra note 5, Chart V.


�  See infra pp. 112 (on restoration of competence).


�  The interests of the ward may also be monitored by interested third parties.  Some statutes provide that at any point during a guardianship, any interested person may petition the court for an order 1) requiring bond or reducing it; 2) requiring an accounting; 3) removing a conservator; or 4) granting other relief.


�  However, because the incapacitated ward is unlikely to be able to go to the court to urge the imposition of sanctions, they are not often imposed.  Guardianship Monitoring, supra note 5, at 34.


�  A grand jury  investigation in Dade County, Florida, found that "87 percent of 200 guardianship cases did not have up-to-date annual reports and in 75 percent of the cases the financial reports were not timely."   Zimny, supra note 94, at 40.  Similarly, the AP study found that 48% of the cases studied did not have a complete financial report.  AP Report, supra note 24, at 14.  See also Guardianship Monitoring, supra note 5.


� The Wingspread forum recommended that courts should  "increase the frequency and quality of report reviews and should use supplemental means such as volunteers, review boards and investigators to verify the  contents of the report and the circumstances of the ward."  An Agenda For Reform, supra note 13, at 23-24.  See Guardianship Monitoring, supra note 5, at 49 (discussing  pilot projects using volunteers to assist with court monitoring of guardians).


�  Zimny, supra note 94, at 75. 


�  Guardianship Monitoring, supra note 5, at 16-20.


�  For example, the Florida guardianship reform act enacted in 1989 permits  the court to fine a guardian who fails to file a report within the designated time.  Fla. Stat. Ann. § 744.3685 (Harrison 1994).  Other jurisdictions have begun to appoint court investigators to chase down delinquent accountings.  However, the enforcement mechanism breaks down where the only sanction open is removal of the guardian and no alternative guardian can be found.


�  Zimny, supra note 94, at  94.


�  Id. 


�  Id.


�  Hommel, supra note 16, at 214.


�  See, e.g., Fla. Stat. Ann. § 744.362(1) (Harrison 1994).


�  An Agenda for Reform, supra note 13, at 18.


� In some jurisdictions a request for restoration or modification of the guardianship may be made orally or by an informal letter to the court.


� Guardianship Monitoring, supra note 5, Chart VI.  Remember also that in many jurisdictions, once a determination of incompetence is made and a guardian is appointed, the ward may lose his ability to hire a lawyer to protest this determination.


�  An Agenda for Reform, supra note 13, at 18.


�  Primer, supra note 2, at 12; Peter J. Strauss et al., Aging and the Law (1990).  But see In the Matter of Hedin, 528 N.W.2d 567 (Iowa 1995) (finding that, to terminate a voluntary guardianship, a ward must make a prima facie case of some decision-making capacity; the burden then shifts to the guardian to prove the ward's incompetency with clear and convincing evidence).


�  If the guardianship is voluntary, it may not look much different than a durable power of attorney, although it will have the added advantage for the ward of being supervised by the court.  Naturally a voluntary guardianship is more expensive than a power of attorney, and may require the petitioner to include a medical statement assuring the court that the petitioner knows and can understand what rights he or she is giving up.





