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FOREWORD


I am pleased to provide this report which outlines model standards to ensure quality guardianship and representative payeeship services.  As Chairman of the Subcommittee on Housing and Consumer Interests and as a Member of Congress from the State of New Jersey, I have learned of the need for these timely guidelines from older Americans, caregivers, and guardianship programs in my community and across the Nation.  The Subcommittee has received an overwhelming number of requests for information on the model standards and I strongly believe that this publication is a very important step in ensuring quality guardianship and representative payeeship services for older adults with severe limitations in their ability to make reasoned and informed decisions.


Most older Americans are capable of making key decisions about their personal lives until they die -- decisions such as where one lives, where and how one uses one's financial resources, what medical treatments to seek and accept, and many more.  Unfortunately, there are those individuals who have experienced diminished capacity to make such decisions, and this print is a positive step toward addressing safeguards to protect these individuals.


Currently, we do not know how many Americans have found themselves under the care and control of State-imposed surrogate decisionmakers.  We do know that there is evidence in the courts and social service agencies of a need for more guardians and representative payees, and there has been rapid growth in public and private agencies that provide such surrogate decisionmaking services.  In fact, there are a number of proprietary entities developing to serve as guardians for incapacitated individuals in return for fees and percentages of their assets.  This is a great concern to me and to other advocates for the elderly, and has served as part of the impetus for these guidelines.


Until recently, there has been a void in the area of well conceived standards of practice and monitoring mechanisms for guardianships and representative payeeships.  Standards are needed not only to eliminate intentional violations of the rights of older adults, but also to correct unintentionally misguided efforts that harm persons needing surrogate decisionmakers.  Individuals who have diminished capacity to make decisions are in particular need of consumer protections.  The standards in this print offer some hope for uniform safeguards to protect incapacitated adults throughout the United States.


I believe that there are honest and caring family members, friends, and practitioners across the country providing surrogate decisionmaking.  Unfortunately, we do know, primarily from anecdotal information, that many abuses do exist.  It is my opinion that there are far more abuses than are being reported, and that the more quickly we act, the more lives and resources will be saved.


Congress has not acted to mandate a National approach to protecting the rights of individuals who may need surrogate decisionmakers.  There have been several bills introduced to address this issue, including the "National Guardianship Rights Act of 1989," introduced by the late Claude Pepper.  It is my hope that the appropriate committees will focus on this legislation in the near future.  I believe that these model standards will be compatible with legislative initiatives.  Regardless of Congress' actions, it is important for individuals involved in surrogate decisionmaking to consider the excellent guidelines in this print.


Part One of this report addresses the serious consequences of imposing surrogate decisionmakers on incapacitated individuals, and the consequences of not having standards.  The health, welfare, and finances of the incapacitated individual depend on the effectiveness and compassion of the surrogate decisionmaker.  Therefore, guardians and representative payees must be properly trained and their work must be monitored.  Part Two of the report puts forth a set of model standards for guardianships and representative payeeships to be used by providers and those who fund such services.


The Center for Social Gerontology, located in Ann Arbor, Michigan, deserves the credit for this excellent report and standards.  They have done an outstanding job of bringing the important issues of guardianships and representative payeeships into the National consciousness.  I am confident that the model standards have the potential to provide significant protections for some of our society's most vulnerable citizens.


James J. Florio,


Chairman
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INTRODUCTION


Independence, self-determination, autonomy -- these concepts are fundamental to our nation's political philosophy and are basic tenets of United States citizenship.  Yet, more than 500,000 adult citizens
 are denied basic rights to make decisions and exercise control over their own person and/or property.  The denial of these rights is the consequence of a court determination that an individual is legally "incompetent" or "incapacitated" and the appointment by the court of a guardian to act as surrogate decisionmaker on the person's behalf.  The real tragedy is that mounting evidence suggests that many of these individuals -- having been stripped of their right to self-determination -- are being poorly served, and even victimized and exploited by the very persons or agencies appointed to protect them and to make decisions on their behalf.


While much has been written about the inadequacies of the system for determining legal incompetence and appointing guardians, only recently has attention been focused on the performance of guardians once appointed.  To date, this attention has focused almost exclusively on describing problems and abuses in the provision of guardianship services.  Compelling evidence signaling the seriousness of problems has come most recently from the national study and series of articles by the Associated Press (AP).
  The study results indicate an urgent need to address issues of quality control in the provision of guardianship services.  The AP expressed particular concern about the growing number of agencies and professional service providers -- both public and private, nonprofit and for-profit -- receiving compensation to provide guardianship services.   


In response to the AP series published in September of 1987, there was a call from prominent advocates for the elderly in Congress, state legislators and judicial officers, and numerous others, for standards against which the quality of guardianship services might be measured.  Unfortunately, very few efforts have been made which go beyond a delineation of problems and attempt to deal in concrete terms with issues of quality control and standards of practice.  


The Center for Social Gerontology (TCSG) is one of the few to have undertaken development of standards for providers of guardianship services.   The TCSG standards, which were originally developed for the State of Michigan, have been adapted and modified for The Subcommittee on Housing and Consumer Interests of the House Select Committee on Aging for national use.  TCSG is very grateful to the Subcommittee for this opportunity to disseminate the proposed model standards and to urge their adaptation and implementation nationwide. 


To the knowledge of TCSG and the Subcommittee, the national standards proposed here and the Michigan standards from which they were derived are the first attempts to set forth a comprehensive statement of roles and responsibilities of guardianship service providers.  The standards also address representative payeeship because this form of surrogate decisionmaking can have serious consequences to the individual, and most providers of guardianship services also provide representative payee services.


Given that these proposed standards are a first effort, it is fully anticipated that they will evolve substantially and be refined as they are tested in practice.  They are, however, an important step in delineating, for providers, funders, and monitors of guardianship services, tangible and specific directives -- directives which not only guide guardians in carrying out their duties but which foster the use of less serious forms of intervention whenever appropriate to the needs of the individual.  


While the standards have applicability for anyone providing guardianship services, they are directed specifically at guardianship "programs."  A "program" is defined as an individual or organization that serves five (5) or more clients
 and receives funding or compensation
 for services provided.  As more and more "programs" are developed to provide surrogate decisionmaking services, it is critical that standards of practice be established early in the developmental stage to ensure that such programs provide an extra measure of service and safeguards to clients.


Indeed, there is an urgent need for all states to assess what is occurring with respect to establishment of guardianship service programs within their jurisdiction, and to then adopt standards to guide their development so that programs provide not only high quality guardianship services, but also alternative services.  The Subcommittee and TCSG are concerned that, in the absence of alternatives, programs that make guardianship services easily available could lead to increased use of inappropriate guardianship, resulting in the creation of unnecessary dependence and loss of autonomy among the frail elderly.

   
It is our hope that these standards will serve as a blueprint to work from, and will promote dialogue and timely action at the local, state, and national levels.  Such action is needed throughout the country to assure that surrogate decisionmaking services are provided in a uniform, high quality manner which maximizes the potential of every individual for self-reliance and independence. 

STRUCTURE OF THE REPORT  


This report is divided into two major sections.  


Part One provides background on problems in the provision of guardianship and representative payeeship services and puts the standards in context, explaining issues they address and cannot address.  Part One is divided into five subsections.  The first illustrates the great power that surrogate decisionmakers possess and the danger of improper or abusive use of such power.  It also points out demographic and policy trends that appear to be linked to increasing misuse and inappropriate imposition of guardianship.  Subsection II provides an overview of guardianship, representative payeeship, and alternative surrogate decisionmaking mechanisms.  An understanding of these mechanisms is important to an understanding of the standards and the underlying principles upon which they are built.


Subsection III describes the emergence throughout the nation of private nonprofit, for-profit, and public guardianship service programs.  It discusses the critical importance of early implementation of standards to guide the development of such programs, and of making available alternatives to guardianship and representative payee services.  It draws analogies between this new service industry and the growth of the nursing home industry in the late 1960s and 1970s.  Subsection IV sets out major areas, in addition to standards, in which efforts are needed to improve surrogate decisionmaking services.  The final subsection in Part One describes the background of the Proposed Model Standards set forth in this document and discusses how they evolved from standards originally developed for the State of Michigan.  


Part Two provides introductory comments and background discussion on key elements and provisions of the standards; and it sets forth the standards themselves.  The standards are divided into three main sections.  The first defines terminology.  The terms used to describe guardians and the guardianship process vary greatly among states and even within some states.  The terminology used to describe representative payees also varies from agency to agency.  For this reason, the definition section is especially important to an understanding of the provisions of the standards.  The second section sets out fundamental and overriding principles which every guardian and representative payee must observe and which must be constantly in the minds of a surrogate decisionmaker whenever any decisions are made or actions are taken on behalf of the ward or beneficiary.  The third section details standardized duties and obligations of a guardian or representative payee program. 
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PART ONE

GUARDIANSHIP SERVICES FOR OLDER AMERICANS: 

THE NEED FOR STANDARDS AND QUALITY CONTROL

I.  INTRODUCTION TO ISSUES AND PROBLEMS IN THE 

PROVISION OF GUARDIANSHIP SERVICES


A former Bay County Michigan public guardian embezzled $129,506 from 75 of his wards during his eight years as guardian.  As a 23-year-old janitor in a local tavern, he answered a newspaper ad and was hired for the public guardian position -- knowing nothing about accounting, having no legal or social work training, and not even knowing what a public guardian was.  By the time he was arrested in 1984, he had at least 210 wards and was overseeing $1.5 million in income and assets.
 


A California county public guardian's office was blamed for the 1985 starvation death of a 79-year-old man.  The office hadn't seen the ward in two years.


The 72-year-old ward of a Florida non-profit guardianship service agency was found by a social worker living in a fire-damaged house without running water, phone or electricity.  Court documents indicate the ward was hyperactive and delusional and without medication or edible food.


A prominent New York attorney was removed as conservator for one of his clients after borrowing $175,000 from the ward's estate for private investments.


Unbeknownst to an Indiana man, an attorney was appointed to act as his guardian during a stay in the hospital.  During the guardianship, the man was kept in a nursing home against his wishes, denied access to his personal mail, denied any explanation of the handling of his financial affairs, and permanently deprived of personal possessions.


A Grand Rapids, Michigan conservator took $45,000 from the estates of her wards and spent the money on a car, clothes, and a vacation.


A 92-year-old woman with a bank account of $150,000 was found in squalor in an adult congregate living facility.  Her guardian was the owner of the adult home.


In twenty-two months, a Pittsburgh accountant spent $156,202 of his ward's $161,968 estate.  Of this amount $44,175 was paid to the accountant in guardianship and other fees and $45,000 was invested in the accountant's business venture.


Upon recovering from a stroke, a Kansas woman discovered that a guardian had been appointed for her.  Despite statements to her guardian that she was now able to manage her own affairs, she was forcibly removed from her home and taken to a nursing home.  After five weeks in the nursing home she succeeded in having the guardianship terminated and was allowed to return home.
  


While a Florida woman recovered from a traffic accident, her daughter petitioned and became her guardian.  Her daughter then moved her to Maryland against her wishes.  It took the woman one year, $40,000, and a good deal emotionally and professionally to recover her rights as a competent citizen.


In 1985, an 83-year-old woman was discovered lying in a urine-soaked bed suffering from severe malnutrition and dehydration.  The woman was under guardianship of her daughter, and cared for by grandchildren who fed her once a day, called her "Fido" and spent her Social Security checks.

A.  Inadequacies in the Provision of Guardianship Services:

 Is There Cause for Concern?

The stories reported above are true.  They illustrate not only the great power that guardians and other surrogate decisionmakers possess, but the grave danger individuals may be subjected to when that power is abused.  They demonstrate that not only intentional abuse, but unintentional neglect, by a guardian can seriously endanger the financial, physical and emotional welfare of the person.  And they indicate that both guardians known to the person (e.g. family or friends) and guardians providing professional surrogate decisionmaking services can threaten the welfare of the ward.


Clearly these stories do not highlight the good that the many properly imposed, high quality guardianships do for individuals who truly need such intervention.  Thus, it is important at the outset, to acknowledge that state-imposed surrogate decisionmaking, if appropriate and if responsibly exercised, serves a very important function in society -- i.e. assisting adults who are severely physically or mentally disabled in making and carrying out decisions in the manner in which that adult would have done, if able.  There are persons who need guardianship and for whom the system is working well.  


Nonetheless, the potential for abuse and misuse in the provision of guardianship services is evident.  We must recognize the dangers in the current system with its lack of clear standards; and we must make concerted efforts to correct them before more individuals, like the ones described above, suffer at the hands of those who would intentionally or unintentionally abuse the weaknesses of the system.  

B.  Why is Increasing Attention Focused on 

Guardianship and Guardianship Services for Older Persons?


As longevity increases, the likelihood of impairments, due to accident or disease, which limit capacity to manage one's own life and affairs also increases.  It can be anticipated, based on current demographic trends, that there will be a growing need for high quality, conscientious, surrogate decisionmaking assistance for older persons who, because of incapacitating disabilities, are incapable of providing for some or all of their own personal needs or handling their financial affairs.  The challenge to providing such surrogate assistance is that it must strike a delicate but critical balance in order to provide needed help and protection without overly restricting individual autonomy and decisionmaking powers and unnecessarily creating dependency.  


When persons suffer substantial impairment, the most common form of state intervention is guardianship.  Guardianship is a legally prescribed relationship in which one person -- the guardian -- is given the right and the duty by a court to make decisions for, and act on behalf of, another -- the ward -- who is found to be significantly incapacitated or incompetent.  The guardian may have the right to make only limited decisions or, as is more common, may have authority to make almost all financial and/or personal care decisions for the ward.  (Please note: The term "guardian" will be used very broadly throughout this document.  It will include any surrogate decisionmaker appointed by the court to make personal care decisions and/or financial decisions for the ward.  It will encompass surrogates with full or limited authority as well as those with temporary or long-term authority.)


Where the ability to handle government benefits is at issue, another common form of intervention is representative payeeship.  This term means the appointment by a government agency (e.g. Social Security Administration) of a substitute person to receive and spend on a beneficiary's behalf, public benefit payments owed to the beneficiary, if that person is determined by the agency to be unable to manage the funds.  Although different government agencies have different terms for this arrangement, in this document the term "representative payeeship" will be used to describe all such arrangements.


Persons who are elderly, developmentally disabled, mentally ill, or in some way suffering a significant impairment of functional or cognitive abilities are all potential subjects of state-imposed surrogate decisionmaking.  It is, however, a particularly pressing problem and significant cause for concern for our growing population of very old and frail individuals.


Public policy analysts and consumer rights advocates concerned with the rights of older persons are increasingly recognizing the problem of overuse and misuse of guardianship as a solution to the needs for support and assistance of some older individuals.  Concerns are based not only in the deprivation of rights that comes with guardianship, but also the often costly financial and human consequences of inappropriate imposition of guardianship.  Although reliable research data are not available, there are strong indications from the courts and social service agencies that there is an increase in the number of petitions for guardianship being filed against older persons.  There are also indications that guardianship is being granted in numerous cases where it is neither an appropriate nor adequate means to address the real needs of the older individual.  The observations of courts and social service agencies and the concerns that they arouse can be linked to a number of factors, such as demographics and legislative and policy developments.   

C.  Factors Linked to Growing Concern About 

Overuse and Misuse of Guardianship


An important underlying reason for increasing concern about inappropriate imposition of guardianship is that, over the past decade, we have witnessed momentum for a new public policy which supports and promotes government intervention in the private lives of older persons.
  Supporters of this policy see formal government intervention as the appropriate solution to an increase in the numbers of older persons who appear frail and vulnerable and who are believed to need some sort of protection or surrogate assistance in managing their personal lives and their property.    


Critics are concerned that interventionist laws and policies may lead to inappropriate government intrusion and violation of individual privacy with consequences which may not be helpful and may even be harmful.  They believe that, too often, the ultimate result of such intervention may be imposition of guardianship and deprivation of the older individual's basic rights to self determination and freedom of choice.  These policies, commonly referred to as "Adult Protective Services," can be linked to several important national trends discussed below.   

The Demographic Revolution

The first trend is demographic -- the aging of the nation's population.  For the first time in history, the country is experiencing a concomitant major decrease in fertility and an increase in longevity.  In addition, the "baby boom" resulted in the birth of 76,000,000 babies during a two-decade period (1945-1965).  In the decade of the 1970's, the population aged 65 and over increased by 28 percent; and the 85 plus age group increased by 59 percent.  This is in contrast to an increase in the population as a whole of only 11 percent.  Today, the population includes 29.2 million persons aged 65 and over, comprising 12 percent of the total population.  The aging of America is expected to continue at an accelerating rate until the year 2050 when there will be 67,000,000 persons aged 65 and over representing 21.8 percent of the population.
 


Although there has been no definitive research on the topic, there are indications that the dramatic growth in the older population, particularly the "old-old" (age 85 and over), means that an increasing number and percentage of  persons are living beyond their capacity to provide completely for their own personal care and to manage their property.  This results in increasing reliance on long-term care and other support services including surrogate decisionmaking services.
 


There are similar indications that the aging of the population means that many older persons are outliving their traditional support network of family and friends.  Also, the mobility of the population means that many do not have family near enough to assist them on a regular basis.  Consequently their long-term care needs, including the need for surrogate assistance, will likely be met increasingly by government and private agencies.  This assumption appears to be borne out by the increase in guardianship and representative payee service programs springing up in response to pleas of courts and social service workers.


It can also be anticipated that as more and more older persons outlive their savings -- contending with inflation and often devastating catastrophic and long-term health care costs -- funding for support services, including guardianship or representative payee services, will most likely come from public coffers.  How an individual's financial status affects the likelihood of becoming the subject of a guardianship petition, or the availability and quality of any guardianship services subsequently imposed, is an unknown which calls for investigation. 

The Deinstitutionalization Movement

A second trend linked to the increasing concern over misuse of guardianship is the movement to deinstitutionalize persons from state mental hospitals who are chronically mentally ill.  For almost two centuries in American history, the state mental hospital was the primary locus for care and treatment of severely and chronically mentally ill persons.  In 1955, the nationwide number of patients within state hospitals reached its peak (560,000).  By 1975, it had fallen to below 140,000 -- a 75 percent reduction.
  This has meant an influx of persons into the community, some of whom are incapable of, or who need assistance in, handling all or some of the myriad affairs of daily living.


To the serious detriment of the deinstitutionalization movement, this shrinkage in hospital care occurred in the absence, rather than the proliferation, of alternative living settings and service systems that could provide adequate assistance, support, and care.  Nevertheless, the movement was pushed forward by a number of forces:  by the community mental health philosophy that asserted it was better to treat persons close to their homes, families, and neighborhoods; by developments in psychiatric treatment; and by the civil liberties movement which pushed for "the least restrictive alternative."  Perhaps one of the most important impetuses was an economic one -- the establishment of the federal Medicare, Medicaid, and SSI programs.  The availability of these funds to pay for medical care and provide a basic income to mentally ill individuals not in a state institution made it possible for states to shift some of the cost of caring for severely disabled individuals who had been in mental hospitals paid for by the states to these federal programs.


While it is not clear how many of the deinstitutionalized are elderly or where they are in the community, it is clear that they have serious problems.  Many are living on the streets.  Many others were simply "transinstitutionalized" into nursing homes -- institutions neither intended nor equipped to serve the mentally ill.  Most communities have been unable to supply the services needed to allow the deinstitutionalized to maintain themselves; and as their condition deteriorated, they too often have become victims of self neglect, exploitation, and abuse, thus providing another source of candidates for guardianship and protective services. 

The Elder Abuse/Mandatory Reporting Law Trend  

Both of the above-mentioned trends can be linked to a third -- the proliferation of elder abuse reporting laws.  As indicated, the old-old are the fastest growing segment of the population, and often they have multiple health, social, economic, and environmental problems that force them to be dependent on others for help.  Their dependence, and the resulting pressures on family and others looked to for help, has been linked to "elder abuse" which is now recognized as an important societal problem.  Similarly, abuse and exploitation of deinstitutionalized individuals are recognized as serious problems.  


In response, a large number of states have enacted elder abuse/adult protective services reporting statutes.  Forty-one states now have laws requiring professionals, and even the public, to report to a public agency all incidences of suspected abuse, neglect, and even self-neglect, bringing ever increasing numbers of older individuals to the attention of public agencies.  These mandatory reporting laws
 have been seriously questioned by many advocates for the elderly in that they provide a potential avenue for depriving older persons of their rights and of freedom of choice.  In most states, a report automatically triggers an investigation by a state agency, which in itself may be considered by many to be a substantial invasion of personal privacy. 


But beyond this, although no statistics are available, there are indications from the courts, social welfare agencies, and others that there is a pattern which easily follows the initial intervention.  If the older individual resists the investigation, refuses to accept recommended services, rejects a move into a protective environment such as a nursing home, and chooses to remain in the allegedly abusive or neglectful situation, a petition may be filed to have the person declared legally incompetent and a guardian appointed to "protect" the older individual against his or her wishes.


The apparent tendency to inappropriately resort to guardianship is fostered by the fact that many states have not accompanied their abuse reporting laws with adequate funding for the necessary counseling and support services to address the needs of persons who are subjects of reports. Once an older individual has come to the attention of a public agency as a result of a report, many may reasonably conclude that something should be done for that individual.  With inadequate agency resources for supportive services, guardianship may be seen as the only solution to helping the person. 

The Reliance of Health Care Institutions on Guardianship  


A final trend being reported by courts and rights advocates is an increase in petitions for guardians and requests for representative payees at the urging or behest of hospitals and nursing homes.  These efforts to routinely obtain surrogate decisionmakers for elderly patients are occasioned by the institutions' fear of suit and in some cases by matters of finance or convenience.  Hospitals, confronting Medicare regulations which limit coverage for extended care, may be using guardianship to move patients to nursing homes.  The Associated Press reported in its study that Baltimore courts have even set up an expedited procedure for hospitals, allowing them to move patients to nursing homes after the guardianship petition is filed but before its approval.
 


Nursing homes often find it easier and more financially secure to interact with a younger family member or professional surrogate decisionmaker than to deal directly with the elderly individual.  This has led to the routine insertion of language in some nursing home contracts, conditioning admittance to the home upon the appointment of a surrogate decisionmaker for the prospective resident. Similarly, some courts are observing the filing of guardianship petitions by nursing homes against large numbers of their residents.


It might also be noted that some advocates for the elderly, the mentally ill, and the mentally retarded, have raised questions about the effect that provisions of the Omnibus Budget Reconciliation Act (OBRA) of 1987 will have on the guardianship system.  The provisions
 specify that nursing home residents who have lived in the facility for less than 30 months and need "active treatment" for mental illness or mental retardation must be discharged from the nursing facility.  In addition, persons with mental illness or mental retardation may not be admitted to nursing homes unless a physical need for nursing home services exists, and such persons must be reviewed annually to make a similar determination.  There is a possibility that the effort to relocate mentally ill and retarded persons to other types of facilities, such as board and care homes, could result in more of these persons being placed under guardianship.


Advocates are deeply concerned that, as with the earlier deinstitutionalization movement, many individuals may have to leave or be denied admission to nursing homes and, as a result, be forced to find other settings in communities lacking a system of community-based service alternatives.  The new OBRA provisions, scheduled to take effect January 1, 1989, have become a source of controversy in many states.  As this report went to press, there were indications that several states were seeking court intervention to at least slow the implementation of these new provisions. 

D.  Demand for "Guardianship Services"
 Triggers a Response

 
Each of the factors described above has added to the need being increasingly felt and expressed by courts and government benefit agencies for persons willing and able to provide guardianship services to individuals with no family or friends to provide such services.  In response, there has been a trend to establish service programs whose sole purpose is to provide guardianship or representative payee services.  At present, these service programs tend to be primarily private, nonprofit organizations, often looking to state mental health departments, departments of social services, departments on aging, area agencies on aging, and others for their funding.  There are also a growing number of organizations that provide such services for profit, usually on a fee-for-service basis.  


While these guardianship service programs meet an apparent need, critical analysis is required before further development occurs.  For although they offer important benefits for older individuals who truly need the service, the expansive powers guardians have over their wards and the tendency to overuse guardianship with the elderly mean that the potential of such programs for unnecessarily limiting independence and for abusing their power must be seriously considered.


One potential and very serious consequence that might be anticipated and should be addressed is that, as more of these guardianship service programs are established, they will need adequate numbers of clients placed under guardianship or representative payeeship to stay in business or to increase profits.  This may cause them to promote their services with the courts or even to be involved in initiating petitions for guardianship.  Thus the mere existence of guardianship service programs could promote the overuse of guardianship or representative payeeship for adults needing some surrogate assistance, and could increase potential dangers of poorly delivered services in a system already fraught with problems.  This potential will be discussed in greater detail below.


It was, in fact, a deep concern about the quality and types of services provided by these emerging service programs that prompted development of the proposed model standards which are being presented in this document.  Because the proposed model standards focus on these emerging guardianship service programs, it is important to examine issues surrounding their development.  This examination requires a basic understanding of the various forms of surrogate decisionmaking and the systems for imposing them. Therefore, before discussing guardianship service programs further, the report will turn briefly to a description of guardianship, representative payeeship, and alternative surrogate decisionmaking mechanisms.  

II.  AN OVERVIEW OF GUARDIANSHIP, REPRESENTATIVE

PAYEESHIP, AND THEIR ALTERNATIVES


While not the topic of this report and an in-depth presentation is beyond its purview, some discussion of guardianship, representative payeeship, and their alternatives is valuable.  For as just noted, an understanding of these mechanisms -- in particular their shortcomings -- is important to an understanding of the Proposed Model Standards presented in Part Two.


Historically, there have been serious problems with the manner in which both guardianship and representative payeeship have been imposed, making it relatively easy to have these mechanisms put in place and difficult to have them removed.  For this reason, it is the authors' view that other alternatives, such as durable powers of attorney, are much preferable as they allow surrogate decisions to be made according to the previously stated directives of the older individual, if (s)he later becomes incapacitated.  Without going into detail about the many real and important issues and problems surrounding guardianship, the following discussion provides some background for the authors' reasoning and preference for alternatives, and provides a framework for analyzing the proposed standards and their underlying principles.


Set out below is a brief description of guardianship and representative payeeship as they generally operate today, including discussion of the process for imposing these mechanisms and their effects on the individual.  Following that is an overview of various alternative mechanisms that exist to help persons who need some surrogate assistance but which have less drastic implications than guardianship for autonomy and individual rights.

A.  Guardianship  


Traditionally, state-imposed surrogate decisionmaking -- specifically guardianship -- has occurred without sufficient attention to due process safeguards to protect the rights of the alleged incapacitated person.  The lack of procedural safeguards comes, in large part, from a failure to acknowledge the grave consequences to the individual upon whom guardianship is imposed.  This can be traced to the historical principle from which the state derives its authority to impose guardianships -- the principle of parens patriae.  


The concept of parens patriae (which means, literally, parent of the country) dates back to the Middle Ages in England when the King was responsible for watching over the affairs of persons who were believed to be mentally disabled.  Under the parens patriae  power, the state has the right, and the imputed responsibility, to step in to protect the interests of individuals who are unable to care for their own needs.  Because the state is seen as acting benevolently, there has been a tendency to assume the status of the individual would be improved as a result of the intervention.  This has led to the traditional lack of due process safeguards and the failure to recognize the serious deprivation of rights of the individual being "protected."  

What is Guardianship?

For purposes of this discussion, the term "guardianship" is used to refer generally to the appointment by a court of a third party (the guardian) to assume decisionmaking and to handle the affairs of an adult individual (the ward) whom the court has found to be "incompetent" or "incapacitated."  The guardian may be given legal authority over the individual's person (e.g. the power to determine where the ward will live, what treatment (s)he may receive and other lifestyle matters) and/or the person's property (e.g. the power to manage property, invest it prudently, pay bills).  It should be noted that terminology varies from state to state.  Other commonly used terms include:  guardian of the person; guardian of the estate; conservator of the person; conservator of the estate; curator; and committee.  Guardianship is also available for minors. 

Implications of Guardianship  


Guardianship is the most restrictive and intrusive form of surrogate decisionmaking; and its imposition has very serious consequences for the individual.  Depending on the law of the state and the extent of authority given to the guardian, the ward may lose many of her or his legal and civil rights as an adult citizen and be reduced to the legal status of a child -- being deprived of the right to control almost every aspect of life, including the right to manage finances, to write checks, to contract, to sue and be sued, to travel, and to choose what medical treatment to receive, where to live, and with whom to associate.  As stated by one commentator: 

The consequences of guardianship upon the civil rights and liberties of the ward are many and drastic.  The most important thing lost is probably the most basic civil liberty of all:  the right of self-determination.  This right to make choices about one's life and to determine where one's own interests lie are among the most basic aspects of one's integrity as an individual.

Procedures For Establishing Guardianship  


Although the imposition of guardianship is governed by state laws which vary significantly from state to state, the guardianship process generally begins with the filing of a petition in the appropriate court by anyone interested in the welfare of the proposed ward.    


It is difficult to generalize about the life situations which will give rise to a petition.  There are situations where an individual has lost all capacity to function or communicate, for example, in the case of a severe physical trauma such as a stroke.  In such cases, in the absence of advance planning, there is little option outside of petitioning for guardianship.  A second and probably more typical situation occurs where no sudden or severe trauma is experienced and the individual retains some ability to function and communicate.  In these instances, the wisdom and need for guardianship is often unclear.  Four factors are typically at play when a petition for guardianship over such an individual is filed:  (1) the individual is perceived by the petitioner to be engaging in unreasonable behavior; (2) the individual is unwilling or unable to modify that behavior and will not accept assistance; (3) the unreasonable behavior threatens some facet of the individual's existence which the petitioner finds to be important; and (4) the unreasonable behavior is apparent to the outside world and/or is brought to the attention of a public or private service agency.


As noted above, in spite of the serious consequences, it is relatively easy in most states to have a person declared by a court to be in need of a guardian.  The procedural safeguards surrounding imposition of guardianship have traditionally been very lax, and proceedings have customarily been regarded as informal and non-adversarial.  Many states have recently revised their guardianship laws to strengthen procedural safeguards and enhance due process rights.  In the absence of implementation of such reforms, however, proceedings have been typically accompanied by one or more of the following:  (1) inadequate notice to the proposed ward; (2) absence of the proposed ward at the hearing;
 (3) use of relaxed rules of evidence at the hearing; (4) absence of legal counsel to represent the proposed ward;
 (5) no right to a jury trial;
 and (6) a finding of incapacity predicated only upon a physician's letter. 


Generally, the court must find "incompetence" or "incapacity" as defined by state law before it can impose a guardianship upon a person; but in many laws the standards for determining incompetence are fairly vague.  Traditionally the test for incompetence requires a two-part showing: 1) that the person suffers from a particular condition affecting mental capacity, such as mental illness, alcoholism, addiction, etc.; and 2) that certain disabilities result from this condition, such as the inability to do business, manage property, or conduct personal affairs.  Unfortunately, societal attitudes and stereotypes continue to include a presumption that the elderly are dependent and unable to care for themselves.  Indeed many state laws have specified in the past -- and some continue to specify -- "old age" as one of the conditions affecting mental capacity.  The combination of vague laws and stereotypical attitudes tends to result in the misuse of guardianship for elder persons, when less serious forms of intervention would better meet their needs and guarantee them greater autonomy and independence.


Following a finding of incompetence, the court seeks to select a guardian.  In general the guardian is not required to have particular training or qualifications beyond being "competent," "suitable," "qualified," or "any" adult.
  Only eighteen jurisdictions disqualify certain categories of individuals from serving.  These include:  service providers; convicted felons; judges; suspended or disbarred lawyers; spouses; and guardians ad litem.
  Seventy percent of guardians are family members of their wards.
  The remaining thirty percent are acquaintances, volunteers, or one of the growing number of professional guardianship service providers. 

Powers, Duties, and Oversight of Guardians  


The general parameters of a guardian's authority are set out in state statute, case law, and court rule.  For any particular case, obligations and/or limitations on the guardian's authority should be spelled out in the court's order of appointment.  In some jurisdictions the court may authorize only those powers specifically enumerated in the court order; in others, the guardian may be given almost unrestricted authority.  Beyond a broad delineation of duties and powers, guardians are generally given few specific guidelines.


Supervisory mechanisms for guardianship are generally inadequate.  The two principal methods of monitoring guardianships are: (1) requiring a guardian handling funds to post a bond equal to a percentage of the estate;  and (2) requiring the submission of an initial inventory of the estate and periodic reports and accountings to the court.  Even where these mechanisms are in place, many courts are so overburdened they do not have time to enforce their reporting requirements or to scrutinize reports that are filed.
  The Associated Press found that regular accountings were missing or incomplete in forty-eight percent of the guardianship files they examined in courts throughout the country.
 

Removing a Guardian  


In order to fully understand the seriousness of imposing a guardianship, it is necessary to discuss the restoration process.  This process must usually be initiated by formal procedures, involving petitioning the court which granted the guardianship.
  Generally, even fewer due process safeguards are required than when initially petitioning for guardianship.  The restoration hearing is typically considered to be less in the nature of an adversary proceeding and more in the nature of a medical judgment.  Furthermore, once under a guardianship, an elderly person is legally 'incompetent,' and gaining access to the legal system may be very difficult.  Because of their 'incompetent' status, many are not able to secure the services of an attorney.  Many will have been placed in nursing homes and will have little ability to appear before the court.
  Even if an individual is able to get back before a court, the laws of most states make it very difficult and time consuming to have a guardianship terminated and competence restored.

B.  Representative Payeeship

What is Representative Payeeship?  


Under federal law, at least five government agencies responsible for benefits programs offer a representative or substitute payeeship.
  Under this arrangement, the government agency may appoint a substitute person to receive the benefits owed to a recipient, on the recipient's behalf, if the recipient is unable to manage the funds for reasons of physical or mental disability.  The agencies include the Social Security Administration,
 Veterans Administration,
 Department of Defense,
 Railroad Retirement Board,
 and the Office of Personnel Management (for Federal Employees Retirement Benefits).

Implications of Representative Payeeship 


Although payeeships are theoretically less restrictive than guardianships in that only the benefit payments are subject to the control of the surrogate, their imposition occurs with even fewer procedural safeguards and due process protections than a guardianship.  Furthermore, in reality, control over an individual's major or sole source of income is likely to mean effective control over most facets of his/her life.  Finally, because payeeships are not well monitored, they can be a vehicle for financial abuse.  Beyond periodic accountings, the administering agencies do not have the means or resources to monitor the ongoing management of payeeships.

Procedures for Establishing Representative Payeeship  


Typically a government agency receives notice of the beneficiary's alleged need for a representative payee from an interested third party, e.g. a friend or relative, a nursing home or hospital, or from the beneficiary himself.  The need may also come to the agency's attention through the filing of a claim for disability benefits.  Upon notice of alleged inability to handle benefit payments, a determination of the recipient's ability to manage funds is made by the agency responsible for payment of the benefits and is based on that agency's own criteria and regulations.



Prior to appointment of a payee, the agency may require that the beneficiary receive notice that such an appointment is contemplated.
  At that point, the beneficiary is given the opportunity to object and submit evidence on his or her behalf.
  If no objections are raised, or if the agency nonetheless determines to appoint a payee, it will then try to locate a concerned representative payee.  This person need not be a relative.  Once that person has been appointed, the beneficiary's benefits are sent directly to the representative payee.  Funds received on behalf of the beneficiary are to be spent only for the benefit of the beneficiary.

Oversight of Representative Payees  


The agency which disburses the benefits has the right to monitor the arrangement by requesting an accounting and investigating the veracity of that report.
  If it is determined that the representative payee has abused his/her fiduciary duty to spend the funds on behalf of the beneficiary, and has misappropriated or mismanaged the funds, (s)he may be subject to termination as a payee.
  In some instances a representative payee who misappropriates funds may be subject to criminal liability.

C.  Alternative Surrogate Decisionmaking Mechanisms


In situations where advance planning for possible incapacity has not occurred, guardianship and representative payeeship mechanisms may be the only avenue open to assist adults who have severely incapacitating disabilities.  However, both mechanisms should be avoided whenever less restrictive alternatives are available and are appropriate to the needs of the individual. 


Set out below is a brief description of some of the less restrictive alternatives.  These alternatives, if properly planned and implemented, can provide a method for expressing desires and influencing decisions beyond incapacity.  Furthermore, they can be designed to prevent control that reaches beyond what is truly needed.  This discussion is only intended to highlight the availability of these alternatives.  Space does not permit discussion of their advantages and potential problems.

Protective Services  


For purposes of this discussion, protective services is defined as a coordinated, interdisciplinary system of state or community supplied social and health services provided to those in need with their consent.  Nevertheless, the underlying factor that distinguishes protective services from other social services is the potential for legal intervention in the individual's life without his or her consent.  Included among the services which may be provided are homemakers, house repair, periodic visitors, special transportation, medical evaluation, psychiatric evaluation and consultation, visiting nurses and other home health aides, and home delivered meals.

Money Management Alternatives  


These alternatives include automatic banking, direct deposit and personal money management services.  Automatic banking, where available, allows the bank to automatically pay bills that come on a regular basis.  Direct deposit allows checks for regular sources of income to be sent directly to the individual's bank and deposited into the account of his or her choice.  Both alternatives are extremely helpful to individuals who have disabilities which prevent them from getting to the bank or who may sometimes be forgetful.


Personal money management or bill paying services are usually provided by bonded professionals, often CPA's, who marshal all of an individual's assets and pay routine monthly bills, such as utilities, rent, mortgage, telephone, insurance, groceries, and homemaker services.  They may also prepare yearly tax returns.  One drawback of this option is that this service may be fairly costly.  Also, the service may not be readily available in many localities.

Living Wills  


A living will is a legal document by which an individual, while competent, may direct the use, withholding, or withdrawal of life-sustaining procedures in the event there is no reasonable expectation that he or she will recover from a terminal or vegetative condition.  At least thirty-nine states now have legislation, usually called Natural Death Acts or Medical Treatment Decision Acts, authorizing such a document.  The status of a living will drawn up in a state without such a law is somewhat unclear, although some courts have recognized that such living wills provide clear and convincing evidence of the patient's wishes and that physicians may implement their provisions without need for court proceedings.
  Practical problems arise, however, where family members disagree about the appropriateness of foregoing a particular treatment.  Without clear statutory authority for a living will, many health care providers are unwilling to implement a living will in the face of family controversy, for fear that family members will sue for failure to provide appropriate treatment.  Although experience indicates the fear of liability is largely misplaced, it can still be a major impediment to implementation of a living will.
 

Durable Powers of Attorney   


A durable power of attorney is a power of attorney which continues to operate even after incompetency.  A power of attorney is a written document by which one person (the "principal") appoints another (the "attorney-in-fact") as his/her agent, and confers upon that agent the authority to act in his/her place for the purposes set forth in the writing.  Powers of attorney allow the principal to choose who will be the decisionmaker and to define the scope and duration of that agent's power.  To be useful in the event of incompetence, powers of attorney must be executed in advance of incompetence, and they must be specified as "durable" powers of attorney.  Durable powers of attorney are now recognized in all states.

Durable Powers of Attorney for Health Care Decisionmaking
 
This power of attorney gives the attorney-in-fact the power to make health care decisions on behalf of the principal.  It is currently specifically authorized only in a handful of states.  Because powers of attorney have not traditionally been used for personal care decisionmaking, the status of this device in a state without a law specifically authorizing its use is unclear.

Trusts  


A trust is an arrangement whereby property is transferred by one person (the grantor or settlor) for the benefit of another or himself, to be administered or managed by a third party (the trustee) subject to whatever limitations the grantor included in the trust instrument.  Trusts are generally only a viable option for individuals with sizable estates because they are expensive to implement and manage.

D.  Inadequate Availability and Utilization of Alternatives


At the current time, the alternatives listed above are not widely used.  Reasons for their poor use are compound.  First, many lay people are not aware of them and do not know to inquire into their suitability or availability.  Similarly, attorneys may not be adequately informed about them and consequently may fail to advise clients of their availability.  Even where there is an awareness of alternative mechanisms, there may be a strong psychological reluctance to confront the possibility of future incompetence; and most of the alternatives noted above require advance planning and cannot be instituted after the onset of incompetence. 

There is a continuing need to educate both attorneys and consumers as to the advantages and disadvantages of these mechanisms and the need to do advance planning.  The use of alternatives provides the greatest assurance of fulfillment of one's wishes beyond incapacity and, in many situations, obviates the need to ever resort to guardianship.


Another important reason alternatives are not more widely used is that social service dollars currently being used to provide surrogate decisionmaking services are being directed toward the provision of guardianship services rather than alternatives which might prevent the need for guardianship.  This often leaves people in the difficult position of choosing between no surrogate decisionmaking assistance and guardianship services.  Until adequate alternative services are a readily available community service, we will continue to see individuals in need of some assistance being forced to turn to guardianship.


This concern about inadequate availability of alternative surrogate services takes us back to the major topic of this report -- the emergence of guardianship service programs and the critical need for standards of practice to help ensure (1) the quality of services provided and (2) that the surrogate assistance provided by such programs is the least intrusive and least restrictive form possible to meet the needs of the individual client.
 III.  EMERGENCE OF GUARDIANSHIP SERVICES:  

AN URGENT NEED FOR STANDARDS 

AND QUALITY CONTROL MECHANISMS  

A.  Increase in the Use of Surrogate Decisionmakers


As noted earlier, demographic and policy trends, as well as anecdotal information, suggest that the number of elderly individuals subject to surrogate decisionmaking is on the increase, as is the number without family or friends to provide surrogate assistance.  Unfortunately, this cannot be confirmed with statistics because there is little, if any, comparative data about the number of adults subject to guardianship over the last ten to twenty years.  Few states track guardianships or compile data in any detail.  For example, few states can provide reliable information on the number of wards under their jurisdiction or their characteristics (e.g. age, sex, reason for guardianship).

Similarly, federal benefit agencies have typically compiled little data on individuals participating in their representative payee programs.  To assist in the preparation of this report, the Subcommittee on Housing and Consumer Interests of the House Select Committee on Aging submitted a request for data to the Social Security Administration, Veterans Administration, Department of Labor, and Railroad Retirement Board.  Thus these four agencies have recently compiled available statistics on the number of their beneficiaries with representative payees and the characteristics of those beneficiaries.  This information provides some insight into the characteristics of individuals subject to representative payeeship.
  It also appears to confirm an increase in the number of individuals subject to representative payeeship over the last ten years.

B.  Emergence of Guardianship Services to Meet Demand


Many courts have indicated they are experiencing increasing difficulty finding persons willing and able to serve as guardians for individuals who have no family members or friends to act in that capacity, and particularly for those who have no resources to pay for a private guardian.
  Similar difficulties are being encountered by government agencies trying to identify suitable representative payees.  


The demand for suitable surrogate decisionmakers has prompted the recent emergence and growth of a new breed of professionals and service programs that supply both guardianship and representative payee services.  Given the growing need for surrogate assistance that is anticipated, it is likely that this is the beginning of a large and important new service industry.  These guardianship and representative payee services -- hereinafter referred to as "guardianship services" -- are taking various forms around the country.  At present, they tend to be provided primarily by private nonprofit or public agencies.  There are, however, growing numbers of organizations being set up to provide such services for profit.  

Public Guardians  


Some states or communities within states have set up a public guardian's office.  The public guardian is an agency or public official, operating as a branch of the state or local government, whose primary purpose is the provision of guardianship services.
  Some public guardians also provide representative payee services.


Although a public guardianship system provides the court with ready access to a guardian, it has significant disadvantages.  Foremost among the possible problems is that it provides a simple and convenient solution for courts that are having trouble finding guardians.  Frequently communities will provide public guardianship services without providing other less restrictive alternative services.  Thus guardianships may be imposed unnecessarily because no other alternative is readily available to the courts.  To solve this problem, communities must consider expanding the range of services offered by public guardians or creating another agency capable of providing alternative services.  Although data are not available, it has been speculated that an expansion of alternative services might be cost effective, as such services may be less costly and may avoid the need for a later guardianship.  More research is needed in this area.  


In addition, a properly operated public guardianship system is expensive. As a result, most public guardian offices are not adequately funded or staffed to meet client needs.  Overburdened professional staffing is typically linked to inadequate services.  A 1986 survey of Michigan public guardians, conducted by The Center for Social Gerontology, reveals that some public guardian offices with one or two person staffs serve over 300 wards and are too busy to see wards even once a year.  Most communities have attempted to offset the costs of the program by charging fees of those wards who can afford to pay.

Individual Professional Guardians and 

Corporate Guardianship Programs


In addition to public guardianship, a second trend in the provision of surrogate decisionmaking services has been the establishment of guardianship service programs by both individuals (lawyers and non-lawyers) and private corporations.  


Many of these programs are nonprofit entities, and they receive their funding through grants and contracts from state and local departments of aging, social services, and mental health.  This type of funding can result in many of the same problems noted with regard to public guardians.  In addition, because public funds used to finance guardianship services are subject to political and economic pressure, there is always the danger such funds could be significantly reduced or even disappear, leaving unserved wards and beneficiaries who rely on the services.


Given the limitations in funding, some communities are setting up volunteer guardianship programs.  Religious organizations, social service agencies and even the courts are setting up such programs, which are not without many of the problems discussed above as well as problems associated with the use of volunteers, e.g. recruitment, training, retention, quality control.


There is also a growing number of individuals and organizations that provide guardianship services for profit, usually on a fee-for-service basis.  While there no doubt is a market for capable, ethical individuals providing guardianship services as a private business, the dangers of for-profit guardianship services include the potential for conflicts in program and client interests to lead to the improper imposition, continuation or termination of guardianship authority.  The profit motives of for-profit programs may increase the potential for solicitation of unneeded guardianship or decrease the interest of the program in terminating authority over a paying client.  Conversely, for-profit programs may improperly terminate services or refer to another agency indigent clients or clients whose funds have been exhausted.

C.  Reasons for Concern:  

Potential for Fostering Dependence and for Exploiting Clients


While there appears to be a real need for formal guardianship service providers, it is important that such programs be set up cautiously.  Both the tendency to overuse guardianship with the elderly and the expansive powers of guardians over their wards underlie serious concerns about the development of public and private guardianship service programs.


Given the relative ease of determining an older person to be in need of a guardian or representative payee, the increased availability of guardians and representative payees through service programs could aggravate the tendency to overuse this form of surrogate decisionmaking.  Also, as more such service programs are established, they will need sufficient numbers of clients to stay in business and/or to increase profits.  This gives them the incentive to "sell" their services.  As a consequence, the existence of guardianship service programs makes those forms of surrogate assistance that most limit the older individual's autonomy the most available and well-known.  The result could be that courts will be more likely to resort inappropriately to these forms of surrogate decisionmaking, thus fostering dependence and depriving rights, where less drastic alternatives may have been appropriate.


Availability of public funding for guardianship and representative payee services could also inhibit the development of alternative forms of protective intervention which are geared to maximizing the capacity of individuals for independence.  The authors would suggest that the current emergence and funding of guardianship services should perhaps be compared to the growth of the nursing home industry from the late 1960s through the 1970s.  Analogies between the two, and lessons to be learned from the nursing home experience, are discussed later in Section F.


The possibility of exploitation and abuse of power by guardianship services needs to be carefully assessed.  By definition, those elderly persons truly in need of guardianship services are among the most frail, vulnerable, and isolated.  They have minimal capacity to protect themselves, particularly from a guardian who has legal power over their person and/or their assets.  Thus, if a guardianship service program has staff willing to abuse power, misuse client funds, or in other ways exploit or mistreat clients, there is little to prevent this.  However, even in the majority of situations where exploitation is not an issue and the motive is to provide a needed service, the questions of what comprises a quality service and how can service programs be structured so as not to foster dependence need to be carefully explored.  
D.  Critical Importance of Setting Standards for Guardianship Service Programs and of Making Available Alternative Services


While this new service industry is still in its developmental stage, and given the potential for substantial investment of both public and private funds, standards of practice must be established which begin to delineate what constitutes quality service.  For, while potential benefits of such programs are great, there is also, as noted above, serious potential for abuse and harm.  These standards and guidelines must be established early to help ensure from the beginning that programs are set up and staffed in a way which fosters the provision of high quality services, and that guardianship services are not used when less restrictive interventions are adequate to meet the needs of the individual.  Standards and guidelines must also stress that the operating goal of these service programs must be to provide for the demonstrated needs of clients while encouraging the development of maximum self-reliance and independence.


As has been previously stated, the imposition of guardianship has very serious consequences for the individual (the ward).  A guardian may have almost unlimited control over the life and affairs of the ward.  Similarly, although the power granted to a representative payee is theoretically more limited, in reality the representative payee has power not only over the beneficiary's funds, but through power over these funds, has the ability to exert substantial control over numerous other aspects of the beneficiary's life.  Given this discretion to exercise control over the lives and affairs of clients, it is critical to assure that any guardianship services provided are in keeping with acceptable standards of performance.  Certain parameters of performance are already required by local statute, court rule, individual judges, and in the case of representative payeeships, by the governmental agencies which administer the benefits.  These parameters, however, are by no means uniform, and they were not carefully and systemmatically developed with guardianship service programs in mind.  Thus careful and systemmatic efforts are needed now to establish uniform parameters and standards of practice. 


As standards are considered by states and localities, it is important to keep in mind a number of underlying policy and program issues.  Existing programs should be examined to learn what is already in operation.  Policy questions should be asked regarding the value of guardianship services among other surrogate services.  Program operating questions should be asked regarding how best to ensure provision of high quality services.


Among many others, the types of questions that need to be addressed include the following:

Policy Questions

--
Should the idea of guardianship services be promoted to meet an apparent need?  Is it necessarily a service that will promote dependency among the elderly; or is it possible to establish standards so that programs operate according to a guiding principle of maximizing older persons' capacity for independence by offering alternative forms of assistance in addition to guardianship?

--
Is there an inherent conflict of interest in an organization whose function is to provide guardianship services either initiating guardianship proceedings against potential clients, or simultaneously providing other types of housing, medical, or social support services?

--
Is it possible to establish standards to insure that guardianship service programs will not institutionalize clients unnecessarily in order to lessen the workload of the program?

--
Should the role of a guardianship program be simply to provide casework and arrange for needed services?  Or should there be an advocacy role to increase the availability of other less restrictive protective interventions such as durable power of attorney, limited guardianship, and voluntary non-legal support services that reduce the need for guardianship?

Program Operation and Monitoring Questions

--
What kind of system is needed for proper management and accounting of client funds?

--
What methods can be used to monitor the quality and appropriateness of services provided to clients?

--
What staffing pattern is needed and what training should be provided to staff?

--
What ratio of staff to clients is needed to provide quality services?

--
What bonding and insurance should be required?

--
How much will it cost to provide high quality services?

--
What services should be provided directly by guardianship program staff and what should be procurred from other service agencies?

E.  Will Standards Be Accepted and Followed?


A question which has often arisen in discussions about standards for guardianship and representative payee services is: what does the existence of standards do to the availability of willing guardianship and representative payee service providers?  The obvious answer is that it is still too early to know. 


Standards might be perceived as one more burden for the guardian or representative payee who already has a job with questionable rewards.  Not only are many guardians poorly paid, but their jobs often involve battles with clients, service providers, and families.  These struggles may lead to the threat of legal action or even physical violence.  Furthermore, guardianship service providers are often not well understood by funders, and their jobs are often undervalued.  Some concern has been expressed that standards may be the straw that breaks the guardian's or representative payee's back.


The experience of the authors with the actual use of guardianship standards is limited.  The only evidence of the effect standards will have on providers comes from a series of workshops presented around Michigan and from several conferences around the country.  This experience indicates that many service providers welcome the idea of standards.  Because their work is often not understood or unappreciated by funders or supervisors, the professional status that accompanies standards is attractive.  In fact, the authors once suggested that volunteer guardians should be held to less stringent standards than paid guardians and were immediately reprimanded by a volunteer guardian who felt he should be held to just as strong a standard as a paid guardian.


This paper began with examples of guardianship abuses.  It is, however, very important to point out the existence of the many well-intentioned guardians and representative payees attempting to make a living by providing the best services that their resources allow.  Guardians must make many serious decisions and take many actions with significant ramifications for wards.  Thus far there have been no real guidelines on how to go about the job of guardian.  Many well-intentioned guardians have thus welcomed the guidance that standards provide. 

F.  Analogies and Important Lessons from 

the Nursing Home Industry  


In looking at the emergence of guardianship service programs, those who are knowledgeable about long-term care issues may perceive a number of similarities with the development of the nursing home industry following passage of Medicare and Medicaid in 1965.  The similarities give reason for concern because they could mean that many of the serious problems experienced with respect to nursing homes over the past two decades could be repeated in the area of guardianship services.  Thus an early examination of the similarities between the growth of the two industries is instructive; and it is important to try and learn from the experience with nursing homes in order to avoid similar problems with guardianship services. 

Complexity of the Service

The first similarity between guardianship and nursing home services is that both are extremely complex services -- much more complex than they might first appear.  


Running a nursing home involves, among many other things:  putting in place and managing a facility which has adequate medical, psychological, and social supports to provide 24-hour-a-day care for residents with widely divergent conditions and needs;  working with relatives, guardians, personal physicians, etc. as well as residents;  ensuring that sufficient trained staff exist to see to the medical, psychological, social, and personal care needs of residents;  preparing and serving three nutritious meals 365 days each year; ensuring adequate liability protection for the home and its staff; maintaining the upkeep of the physical facilities; maintaining adequate documentation and records; and so on.  


Although different in many ways, on an individual basis guardianship services may be as demanding and complex as nursing home services in that surrogate decisionmakers are responsible for making many or all personal and financial decisions for wards and ensuring that those decisions are carried out.  The provision of guardianship services requires ensuring adequate medical and psychological care and treatment for wards with very different conditions and making good and informed decisions about treatment, which may range from approving psychotropic drugs for one ward, to deciding about the use of life-support systems for another.  It involves working with and trying to address concerns of relatives, friends, neighbors, social service agencies, etc. in addition to wards themselves.  Guardianship programs must have adequate trained staff to stay abreast of changing circumstances and meet the needs of wards who are scattered across a large geographic area -- a city, a county, or even several counties -- and they must be able to meet needs when they arise, i.e. any time of any day or night.  They must procure adequate and appropriate types of housing and social support services for wards.  They must know about the many federal, state, and local public benefits and entitlements available to their client populations, and know how to pursue those benefits and appeal decisions that seem incorrect.  They must ensure adequate liability protection and sufficient bonding of staff and/or volunteers serving as guardians.  They must attempt not simply to maintain clients' level of functioning, but work to maximize their potential for independence and so forth.


Despite the complexity of the services provided, the nursing home industry grew for many years without the benefit of clear and consistent standards to guide provision of those services.  Also, in spite of the fact that a large amount of public funds (Medicaid and Medicare) were being used to pay for nursing home services, there was relatively little oversight or monitoring in the early years by federal or state governments.  Strong efforts to regulate the nursing home industry came only after evidence was brought to light of widespread abuse within many facilities.  At that point, the statutory and regulatory schemes were too late for many residents.


The surrogate decisionmaking industry is still relatively new.  And yet, there is already anecdotal evidence of abuse such as that cited at the beginning of this document.  Action is needed to establish standards of practice and some mechanism for monitoring providers of guardianship services to see that they comply with those standards.

Limited Start-Up Money and Resources


A second similarity between nursing homes and guardianship services is that many of the initial service providers began with relatively little money or other resources to support their efforts.  Both were begun in response to strong expressions of need for the particular service.  


Initially, nursing homes were typically established by well-intentioned persons trying to meet the need being expressed not only by health care professionals, but by the families of older persons needing long-term care.  Many were "mom and pop" operations.  There was limited written information or service models that could be studied to learn how to set up a good home capable of providing quality care.  Little formal training was available on how to provide services, and thus adequately trained personnel were lacking.  Also, since planning studies had not been done to try and determine the cost of quality nursing home care, many providers were trying to deliver services with inadequate funds to cover the cost. 



A study of Michigan guardianship service providers
 indicates that they are being set up with the same paucity of funds and other resources as nursing homes originally were.  In general, the Michigan study found programs underfunded, inadequately staffed, and with very large caseloads.  In some cases staffing was so inadequate that clients who had been legally determined to have no capacity for handling their own personal and/or financial affairs were not visited by program staff even once a year.  It found service personnel with no relevant education or experience.  It showed that little, if any, initial or follow-up training is provided to staff.  And it indicated that Michigan programs rely essentially on guardianship and representative payeeship, and do not utilize other alternative mechanisms.  Given the situation, careful planning needs to be initiated at once to determine what costs, training, and so forth are necessary to ensure high quality guardianship services.


An important difference between the nursing home and guardianship service industries is a financial one, i.e. the amount of capital needed to set up and begin to provide the service.  The provision of nursing home services requires a substantial investment of capital to build the facility and initiate services.  The provision of guardianship services can begin with little or no capital investment. 


In light of this difference, guardianship services may be more appropriately analogized to board and care facilities and the now developing home health industry.  Because of the relatively small size of these operations, and, in many cases, with no substantial capital investment needed to start them, many tend to be "mom and pop" types of operations.  Thus while the problems experienced in the provision of such services are as serious as those of nursing homes, they are more hidden and more difficult to monitor. 

Power of Service Provider over Frail, Dependent Clientele


A third parallel between the two services is that they both serve a very frail and dependent population, and thus they have substantial power over those clients.  In nursing homes, many patients have mental and/or physical disabilities that make them totally dependent on nursing home staff to meet their basic needs.  Also many do not have family nearby who can oversee the quality of care and advocate on behalf of a resident to improve care and services.


Given that guardians are legally empowered to handle personal and financial matters for wards, their clients are perhaps even more dependent on them than nursing home residents are upon facility staff.  And some nursing home residents are also clients of guardianship services, further increasing their dependence.  The potential for misuse and abuse of this power is obvious.  Numerous exposes have shown how it has been abused in many nursing homes.  Action is needed now to preclude similar large scale abuses by guardianship service programs.   

Development of Alternative Services Limited

 
One very important lesson to be learned from the nursing home experience is that programs often follow funding, and the availability of Medicaid funds for care in nursing homes led to over-reliance on institutional care.  For many years this seriously limited development of community care and in-home services.  While the situation is somewhat different with guardianship services, there are still important parallels.


The nursing home industry had greater access to a steady stream of funding than currently exists for guardianship services.  Following the passage of Medicaid and Medicare in 1965, the nursing home industry was fed by substantial Medicaid, and some Medicare, dollars.  This steady flow of funding acted as a catalyst to the growth of the nursing home industry.  At the same time, there was no such funding stream for less restrictive alternatives to nursing home placement -- e.g. in-home services.  Consequently, until recent studies showed that a large percentage of persons in nursing homes did not require that level of care and they could likely be cared for in their own homes, development of in-home services was minimal.  Even now, while there is wide recognition of the importance of in-home services, the available funding continues to promote institutional care over home care.


Although guardianship services do not have access to a similarly steady funding stream, more and more local and state governments are beginning to provide funding for guardianship and representative payee services.  As was the case with nursing homes, these funds are being used to support the most restrictive form of surrogate services -- guardianship and representative payeeship -- and insufficient efforts are being made to fund and promote the growth of alternative services.  Like in-home services, it cannot be expected that alternatives to guardianship and representative payeeship services will develop in the absence of funding.  Thus unless conscious efforts are made to redirect funds in a way that promotes alternative services, it can be anticipated that many persons will inappropriately receive guardianship services because they are available, and alternatives are not.


By being cognizant of the similarities and differences between surrogate decisionmaking services and nursing home services, past mistakes and problems can hopefully be heeded, and similar tendencies in the guardianship service industry corrected.  This paper and the proposed model standards are just one effort toward this end.  Other steps in this direction are discussed in the following section. 

IV.  WHAT OTHER STEPS ARE NEEDED?


Certainly uniform standards for guardianship and representative payeeship programs will not address all the problems surrounding surrogate decisionmaking services.  Efforts to tackle shortcomings in other arenas are necessary if the needs of older persons are to be met without inappropriate deprivation of rights.  The discussion below calls attention to some major areas in which efforts are needed.  It is no more than an overview, as an in-depth examination of the many issues to be addressed in each area is beyond the scope of this document.  Careful thought and a serious commitment of resources are needed if these issues are to be understood and dealt with effectively.

A.  Education


There must be education on many fronts if services to older Americans in need of surrogate decisionmaking are to be improved.  Consumers, lawyers, protective services workers, hospital and nursing home staff, social service agency personnel, judges, guardians and representative payees all must be educated to the serious consequences of the imposition of guardianships and representative payeeships.  This educational effort should focus not only on the deprivation of civil rights which accompanies the institution of state-imposed surrogate decisionmaking, but also the effect of its imposition on the self-worth and self-image of the ward.


Education must also be provided to the same persons noted above with respect to the availability and appropriate use of alternatives to guardianship, and the need for advance planning if alternatives are to be effective.  Perhaps most important, all these persons must be educated as to the role they can appropriately play in fostering development of high quality surrogate services -- services that provide a range of alternatives in addition to guardianship.  This includes their role in monitoring the provision of surrogate services once developed.

B.  Development of Alternative Services

Not only must there be widespread education about the appropriateness of using alternative services, there must also be funds to develop programs that provide alternative services. Without an increase in providers of alternative services, individuals needing assistance will find themselves faced with only the harshest option -- guardianship services.  It is unrealistic to think we will see a drastic improvement in the provision of alternative services without a commitment of public funds.

C.  Research


A great deal of research is needed on both the imposition and the provision of guardianship and representative payeeship services in this country.  In writing this report, the authors were forced to make numerous assumptions about trends in surrogate decisionmaking based on general demographic data and anecdotal evidence.  There is a serious need for a broad range of statistical data and descriptive infomation on which to base policy and program development.  This research can be divided into six broad categories:


(1)
Research about the guardianship and representative payee process (the process for imposing these mechanisms as well as for monitoring them once imposed), and the effect of laws and regulations upon that process.  This would include research on the quality and timeliness of notice to the proposed ward; the length of the hearing; the presence of counsel; the evidence and standard of proof used by the court; the presence of the proposed ward at the hearing; the extent of authority granted to the guardian; the completeness of files and reports required to be filed with the courts; and so forth.  Most research to date has been analysis of the requirements of state statutes as written and has not included examination of how those statutes are implemented.


(2)
Research about the numbers and characteristics of adults affected by guardianship and representative payeeship.  This would include information about the number and percentage of adults subject to guardianship both in individual states and nationally, and the change in that number over time; the number of adults subject to representative payeeship within individual agencies and in total, both currently and over time; the age, sex, race, socio-economic status, disability and other characteristics of persons subject to guardianship and representative payeeship; the number of adults against whom guardianship petitions have been filed both locally and nationwide, the reason for filing, and the percentage of petitions which were granted; the change in the numbers of petitions filed and granted over time; the characteristics of persons for whom petitions are granted and denied both currently and over time; the relationship of the petitioner and the guardian to the ward or proposed ward.


(3)
Research about the nature of guardianships and representative payeeships and their impact upon individuals.  This would include gathering information such as the percentage of guardianships that are limited and that are full, and an examination of the effect the laws of the jurisdiction have upon this outcome; the impact that guardianship and representative payeeship have upon the health, psychological and financial well-being, mortality, and residential setting of wards and beneficiaries; and data on the number of guardianships and representative payeeships which are terminated or modified and the reason for the change.


(4)
Research on factors that "trigger" the filing of petitions for guardianship in an attempt to identify services and assistance that might divert some individuals from guardianship if such assistance and services were available and utilized.


(5)
Research on the providers of guardianship and representative payee services -- who are they, how are they related to their wards, what are their characteristics?  Specific research is needed on the growing number of agencies and professional service providers receiving compensation to provide guardianship and representative payee services.  Information is needed on such things as program structure and funding; client make-up; range of services provided; staff expertise and training; case supervision and review; fee structure; insurance and bonding; mechanisms for quality control and avoidance of conflict of interest; safeguards in handling and accounting for client funds; and so forth.


(6)
Research on the availability, utilization, and effectiveness of alternatives such as money management, durable powers of attorney, living wills, and so forth.


The areas of research listed above only begin to address the need for information -- information that is vital if we are to design legislation and social policies which effectively address the needs of citizens in need of surrogate assistance.

D.  Training


Training programs and training materials for guardians and representative payees are desperately needed.  A 1987 survey of Michigan guardianship and representative payeeship service providers revealed that very few received any training prior to beginning their work, and almost none received any in-service training.  The provision of surrogate decisionmaking services is extremely complex.  Guardians and representative payees should be trained and kept up-to-date with respect to relevant issues. These issues might include such things as alternatives to guardianship, guardianship statutes and court procedures, the role and duties of the guardian and representative payee, records management, administration and review of cases, reporting requirements, public benefits (how and where to apply for them and how to appeal questionable decisions), social services and pre-arranged funeral agreements, health care issues, techniques for working and communicating with clients, issues specific to various client populations (e.g. persons with Alzheimers Disease or Downs Syndrome), property management, etc.

E.  Oversight


The lack of effective oversight of guardians and representative payees has already been discussed.  Oversight becomes even more important when we are talking about surrogate decisionmaking programs serving hundreds of persons.  The potential damage that such programs might do is enormous.


While the need for better oversight is widely accepted, the best method of providing and paying for that oversight is open to debate.  Among the most common suggestions are:


(1)
use of court investigators to interview wards and guardians and scrutinize court files;


(2)
use of volunteers to perform the job of court investigator;


(3)
greater scrutiny by court personnel of court-ordered reports and accountings;


(4)
use of an independent community-based monitoring group to monitor guardianship program cases;


(5)
a state agency review board to review guardianship cases.

More experimentation and research is needed in this area.  Different methods may be more or less effective in various locales.  For guardianship service providers, programmatic safeguards such as monitoring by funding agencies and internal staff case review may ameliorate the dangers of inadequate outside oversight.

F.  Increased Funding


If guardianship and representative payee services are to be of high quality, there must be an increase in the funds devoted to their provision.  The Center for Social Gerontology's survey of Michigan guardianship and representative payee service providers revealed that inadequate funding of most programs is responsible for inadequate staffing to handle large caseloads.  Because of this, wards and beneficiaries receive little personal attention.  Some programs reported that only yearly visits to clients could be made.  Furthermore, in Michigan, what funds are available are being devoted to the provision of guardianship services in dereliction of the need to implement alternative services.


The proposed model standards set out in Part Two of this report require guardians and representative payees to provide personal attention to each client -- making decisions which give due weight to the desires of the client, working with each client to maximize the potential for functioning independently, serving clients proactively rather than reactively, implementing programmatic procedures to ensure the provision of quality services, etc.  These standards can only be fully and faithfully complied with if the guardianship or representative payee service provider has adequate financial and staffing resources.  It appears that few guardianship programs currently have such resources.

V.  BACKGROUND AND GENESIS OF

THE PROPOSED MODEL STANDARDS


The national standards proposed here are based on state-specific standards developed under an Administration on Aging-funded project entitled "Standards and Quality Control for Guardians and Representative Payees in Michigan."  This two-year project focused on development and implementation of standards for guardians and representative payees providing services to adults in Michigan.  The standards developed were built around the underlying value of providing needed assistance without overly restricting individual autonomy or unnecessarily creating dependency.

A.  About the Michigan Guardianship Standards Project


Although family members and friends make up the largest segment of persons providing guardianship and representative payeeship services, the focus of the Michigan project was on programs and individuals providing guardianship and representative payeeship services as a business or social service to clients who are unrelated to, and are not personal friends of, the service provider.  The reason for this focus was that, as noted previously, there is a growing trend in Michigan, as well as throughout the country, toward the establishment of service organizations whose sole purpose is to serve as guardian or representative payee for persons with no family or friends available to serve.  Given the expansive legal powers that guardians have over their wards and the potential this brings for abuse and exploitation, a critical need was seen for a statewide analysis of these emerging service programs and for development of standards to help insure their quality.


Also giving impetus to the Michigan project was the fact that in January 1985 the Chief Justice of the Michigan Supreme Court and the Director of the Michigan Department of Social Services appointed a task force to study and recommend solutions to problems with the provision of guardianship services in Michigan.  The focus was on recruitment, training, retention, supervision and funding of qualified guardians.  After taking testimony, reviewing written materials, and surveying local probate courts and departments of social services, the task force issued a report in February 1986 recommending a number of legislative and policy changes.  These included:  (1) implementation of a state public guardianship board to continue work to resolve guardianship problems in Michigan; (2) development of incentives for encouraging use of alternatives to guardianship and the use of the least restrictive forms of guardianship; and (3) the creation of standards and monitoring mechanisms to ensure the provision of quality guardianship services.


The two-year project which began in August of 1986 was a collaborative effort of The Center for Social Gerontology (TCSG) and the Michigan Office of Services to the Aging.  It had three primary goals: (1) to research and assess the current "state of the art" of guardianship service programs in Michigan; (2) to develop standards to improve quality and guide development of guardianship services -- both by individuals serving a family member or friend and by formal service providers -- throughout the State; and (3) to promote implementation of the standards by programs and individuals on a state-wide basis.  TCSG had major responsibility for surveying, assessing, and reporting on existing programs in Michigan and for the development of standards.   


Inasmuch as there were no data on guardianship service programs in Michigan and no existing standards for provision of guardianship services, a methodology was adopted by TCSG that would provide guidance, oversight, information, and ongoing assessment and feedback from persons and agencies involved in guardianship throughout the State.  Accordingly, an Oversight Committee and working Technical Advisory Committee were established.  The counsel and guidance of the Technical Advisory Committee (which consisted of experts in the field of law and aging, adult protective services workers, advocates for persons with mental illness and developmental disabilities, probate judges and court staff, lawyers for the elderly, and providers of guardianship services) was critical to the success of the project.


The first step taken by TCSG was to identify and survey the providers of guardianship services throughout the State.  From among the large number located, 121 programs serving ten or more clients were selected for in-depth study.  They were mailed a 42-question form.  Sixty-seven responses were received.  On-site interviews also were held with 22 of these respondents.  


Based on data collected, four categories of providers were identified:  public, corporate, volunteer, and all others.  Each program category was examined to determine:  (1) the definition of what is included in the category; (2) program staffing patterns; (3) program funding sources; (4) client demographics; (5) program services; (6) training and supervision of staff; (7) program and case review; (8) bonding and liability insurance; and (9) written program operating policies.  


Using the survey results, and with the advice and guidance of the Technical Advisory Committee, Proposed Standards for Individuals and Programs in Michigan Providing Guardianship and Representative Payeeship to Adults were then created.


The Michigan standards are divided into two sections.  The first describes duties and obligations of any guardian or representative payee, whether a relative/friend or a program.  The second specifically addresses duties and obligations of guardianship service programs which provide guardianship or representative payeeship services to clients as a business or social service program.  


In addition to the standards, the Michigan project also produced two other products.  The first is an in-depth report on the results of the survey of Michigan guardianship service providers.  The second is a set of program operating guidelines for guardianship service programs.  These guidelines focus on three program models -- public, corporate, and volunteer.  They are intended to guide state and local agencies considering funding guardianship service programs, and to aid others wishing to evaluate and improve existing programs.  

B.  Use of the Michigan Standards by Other States


The Michigan standards have been widely disseminated throughout Michigan and across the country.  Because they are, to the authors' knowledge, the first standards of their kind, other states are using the Michigan standards to adapt and develop their own state-specific guidelines.


The manner in which different states propose to implement and enforce standards varies.  For example, it is the authors' understanding that in Wisconsin, the Michigan standards were utilized in developing regulations for Department of Social Services-funded guardianship services.  In California, they were examined in formulating recommendations to the California State Senate Subcommittee on Aging on alternatives for regulation of private conservators.  In Vermont, the Michigan standards are being studied as part of an effort to develop regulations to accompany new legislation.  In Michigan, a primary objective in creating the standards was to have organizations and agencies which fund guardianship service programs require compliance with them as a condition of funding.  It is also hoped that Michigan Probate Courts will require adherence to the standards by all guardians.

PART TWO

PROPOSED MODEL STANDARDS FOR PROGRAMS 

PROVIDING GUARDIANSHIP AND REPRESENTATIVE 

PAYEESHIP SERVICES TO ADULTS

I.  PREFACE


As noted in the introduction to this report, while much has been written about the inadequacies and the misuse and overuse of the guardianship system, relatively little has been produced that goes beyond delineating problems to dealing in positive, concrete terms with issues of quality in the provision of guardianship services.  Thus, The Center for Social Gerontology (TCSG) has revised and adapted its Michigan standards for national use, and is pleased to present them here on behalf of the Subcommittee on Housing and Consumer Interests of the House Select Committee on Aging.

The evolution of these national standards has been a lengthy and demanding process; and TCSG wishes to note its indebtedness to the many persons who gave generously of their knowledge and time throughout that process.  The national standards could not have been produced without the diligent efforts of those who helped develop the Michigan standards; and the Michigan effort relied heavily on the wide-ranging experience and expertise of numerous individuals.  Five versions of the Michigan standards were drafted, discussed, refined, and redrafted.  Particular thanks are extended to the Technical Advisory Committee
 members for their constant and careful guidance at each stage in the drafting process.  


The Michigan project was undertaken jointly with the Michigan Office of Services to the Aging (OSA) and was funded by the U.S. Administration on Aging (AoA).  TCSG wishes to express appreciation to OSA and AoA for their leadership and support.  Special thanks are extended to OSA's director, Olivia Maynard, and two OSA staff, Mary James and Cherie Mollison.  Finally, the authors express their deepest gratitude to their administrative assistant, Susan Herman, and computer specialist, Cathryn J. Dean, for their excellent assistance with the myriad details and innumerable drafts involved in producing the Michigan and national standards.

II.  INTRODUCTORY COMMENTS ON THE 

PROPOSED MODEL STANDARDS

A.  Adaptation of the Michigan Standards for National Use


A process similar to that followed in developing the Michigan standards  was used to turn them into the more general national standards set forth here.  These Proposed Model Standards have gone through several drafts, and have been reviewed and commented on by national experts in guardianship and protective services.  TCSG adds its thanks to that already expressed by Congressman Bonker in the opening pages of this document, for the valuable comments and suggestions that were submitted.


While the Michigan standards were aimed at all guardians and representative payees including individual family members and friends, the national standards focus on practices of programs and individuals providing guardianship and representative payeeship services as a business or social service to five or more adult clients.  Although family members and friends make up the largest segment of persons providing guardianship and representative payee services,
 singly they do not have the potential to endanger the health, welfare, and financial stability of large numbers of frail and vulnerable individuals that professional service providers have.  Furthermore, as these service providers often receive public funds, it is paramount that they be monitored to insure public monies are being expended for quality services.  


Because guardianship services are provided by a variety of agencies and individuals with a diverse range of funding sources, organizational structures and management models, and according to differing laws and regulations, not all standards provided here will be equally useful or applicable in all states.  


Keeping in mind the variation in states' laws and circumstances, efforts have been made to make these standards both as specific as possible and general enough that they can easily be adapted for state-specific use.  In addition, the standards attempt to strike a balance between giving guardians and representative payees the independence needed to effectuate goals appropriate to their clients' needs in accordance with particular circumstances, while at the same time assuring high quality service delivery to all wards and beneficiaries.

B.  Implementation of the Standards


One important reason for focusing the national standards on professional service providers is that this allows compliance to be achieved through the agencies which fund them.  The conditions of funding can include a requirement of compliance.  Enforcement and monitoring of standards compliance by all guardians (including individual non-professional, single-ward guardians), on the other hand, may necessitate that states make substantial changes in legislation, regulation, and court rules. Such enforcement is also likely to require expanded resources.  Similarly, implementation through funding sources allows for enforcement of the representative payee provisions of the standards.  Because appointment, monitoring, and dismissal of payees is the province of the agency which administers the benefit payments, courts have no direct authority over payees for federal benefits.  However, since most guardianship service programs also provide representative payee services, funding agencies may mandate compliance with the standards as a condition of funding.


This observation is not meant to discourage states from implementing standards or developing enforcement mechanisms for all guardians and representative payees by court rule or legislation.  In fact, no single method for implementation is contemplated by the authors or the Subcommittee.  Perhaps ultimately, state legislative changes accompanied by adequate appropriations may be the most effective way to implement such standards.  It is judges operating under statute and court rule who have the ultimate power to demand high quality guardianship services.  Similarly, government benefit agencies operating pursuant to statute and regulation have enforcement power over representative payees.


Revision of these national standards so that they are applicable to all guardians and representative payees -- not just professional  service  providers -- is a relatively easy task, as many provisions would apply to any guardian, whether a family member, friend, or organized program.
  With the exception of some of the provisions in Standard 4, Standards 1 through 11 could generally be applied to all guardians and representative payees.  


In the U.S. Congress, several bills were introduced in the 100th Congress and are expected to be reintroduced in the 101st.  They would require states to implement legislation to protect the rights of allegedly incapacitated persons and persons already determined to be incapacitated.  One bill, H.R. 5266 "National Guardianship Rights Act of 1988," was introduced by Congressmen Claude Pepper and Don Bonker, with a companion bill in the Senate by Senators John Glenn and Paul Simon.  A bill was also introduced by Congresswoman Olympia Snowe.  While the federal bills focus primarily on procedural and due process protections related to establishing guardianships, they also begin to address concerns about the provision of guardianship services (e.g. training of guardians, qualifications of guardians).  


If such legislation is adopted by Congress, all states would be required to examine their state laws to determine the extent to which changes are needed to bring those laws into compliance with federal requirements.  This examination of state laws would provide the perfect opportunity for a discussion within each state of the need for guardianship performance standards.  In the absence of federal requirements, measures for standards implementation should nonetheless be developed by all states.   

C.  The Proposed Model Standards Document


The standards document is comprised of three sections.  It first defines terminology used in the standards.  Attempts have been made to provide uniform terms to describe the variety of guardianship relations that may be created.  Because terms vary from state to state and even within states, this section is crucial to an understanding of the standards.  The use of jargon has been avoided to the extent possible.  In some situations, however, where certain terms have specific meaning for certain groups (e.g. "normalization"), and meaningful substitute terms could not be found, they have been included.  The second section of the document sets out overriding fundamental principles that should guide all decisionmaking by surrogates.  And the third sets forth the standards themselves. 


Although the standards themselves focus on the duties of guardians and representative payees after their authority has been imposed, an integral and crucial part of encouraging maximum self-reliance and independence is the continual need to explore and implement less restrictive alternatives to guardianship and representative payeeship where appropriate.  The authors have tried to reflect this overriding duty throughout the standards.   It should remain foremost in the minds of all persons who serve individuals facing possible state-imposed interventions. 


For ease of reference, the most important language within the provisions of the standards has been highlighted with underlining.  The standards document does not reflect any particular state statute.  Provisions are based on a general understanding of guardianship laws around the country.  Nonetheless, it is expected that there will be instances in which a particular provision does not fit within the practices and laws of a particular jurisdiction.  It is hoped that the general intent of all provisions is clear so that those which do not fit a particular state situation can be modified accordingly.

III.  BACKGROUND DISCUSSION OF KEY ELEMENTS AND PROVISIONS OF THE STANDARDS


This background discussion is presented to enhance understanding and appreciation of the meaning and intent of the standards and their underlying principles.  It examines the considerations that went into formulating specific provisions of the standards.  This examination includes, where appropriate, a discussion of the comments and suggestions of reviewers, the rationale for the current provision, and, where useful, examples or suggestions on the use or meaning of particular provisions.  Not all standards provisions are examined below.  Only those provisions that engendered some controversy or were particularly difficult to formulate are discussed.

A.  Cornerstones of the Standards:

Definitions and Underlying Philosophy

Comments on the Definitions 


To be able to read and interpret the standards accurately and to discuss their benefits and costs meaningfully, it is important to have a clear understanding of the meanings of terms used therein.  The importance of the definition section becomes even greater in light of the fact that terms used to describe guardians and the guardianship process vary greatly among and within states.  Similarly, terminology used to describe representative payees varies among agencies.  


The definition section attempts to set forth uniform terms to describe the various surrogate decisionmaker relationships covered by the standards.  In addition, the authors have tried to define important concepts -- e.g. "best interests," "least restrictive," "least intrusive," "normalization," "substituted judgment" -- which, although frequently cited, are not commonly or easily defined.  Finally the definition section defines words which have special meaning within the context of the standards -- meaning which does not always coincide with the normal usage of the term.  


Set out below is an examination of selected terms found in the definition section, including, where appropriate, a brief explanation about the derivation of the meaning adopted for use in the standards.


(1) "Best Interests" is a term which is commonly used when describing surrogate decisionmaking but which is seldom clearly defined.  The definition adopted for the standards describes the goals of actions and decisions undertaken "in the best interests" of the ward or beneficiary.  These goals -- focusing on the implementation of the least intrusive, most normalizing, and least restrictive course of action -- are to act as guideposts to surrogate decisionmakers, restricting the surrogate's discretion to do anything (s)he thinks is in the "best interests" of the ward or beneficiary.  The definition also requires consideration of the ward's or beneficiary's desires.  The definition makes it clear that a "best interests" criteria should only be applied in surrogate decisionmaking if reliable evidence of the ward's or beneficiary's views prior to appointment of the surrogate decisionmaker are not known -- i.e. if a substituted judgment standard cannot be used.  


Some reviewers of the standards believe it is inappropriate to consider current desires of the ward or beneficiary when using a "best interests" test.  They suggested that any consideration of the person's wishes demanded that decisions then be made pursuant to a substituted judgment standard.  It is the position of the drafters that current desires of wards and beneficiaries have a place within both principles of decisionmaking.  In the context of "substituted judgment," current desires of the ward or beneficiary are evidence of opinions and desires prior to appointment of the guardian or representative payee.  Where such opinions or desires are known, surrogate decisions should attempt to effectuate these desires.  In the context of "best interests," current desires are not evidence of prior wishes, but are instead just one factor among many that go toward determining what is in the best interests of the person.  A decision contrary to current stated desires may have drastic adverse effects on the psychological or emotional well-being of the person, no matter what its beneficial physical effects may be.


It is important to note that although "best interests" and "substituted judgment" are theoretically discrete and different decisionmaking methods, it may be more appropriate to see them as opposite ends of a continuum.  In the middle, there is a gray area where it may be difficult to distinguish between decisionmaking pursuant to a best interests test and decisionmaking based on a substituted judgment principle. 


(4) "Facility" has been defined very broadly to encompass residential and institutional settings that limit to some degree the independence and autonomy of the resident.  Specific settings meeting this criteria are enumerated.  Generally such settings are subject to state licensure requirements.  Because nomenclature varies greatly around the country, the list given here may be inappropriate within a particular state or may omit a setting that should be included.  The list of facilities set out in this definition should be modified where necessary, to accurately describe settings that fit within the overall purpose of the definition.


(5) "Fiduciary" is a difficult term to define.  The definition in this document is a very broad one derived from definitions found in Black's Law Dictionary. 


(6) "Funder" is defined as any organization or agency (private or governmental) which funds guardianship or representative payeeship services. Increasingly, social service agencies, counties, area agencies on aging, courts, and other governmental and private entities are funding the provision of such services.  Funding agencies have a duty to assure that services are being appropriately provided.  The funder is given a potentially large role in implementing and monitoring compliance with these standards.  


(7) "Guardian" is used very broadly in the standards.  It includes any surrogate decisionmaker appointed by the court.  It describes both the surrogate who makes personal care decisions and one who makes financial decisions for the ward, as well as someone who has been given authority to make both personal care and financial decisions.  It encompasses surrogates with full and limited authority, and surrogates with temporary and long-range authority.  Terms vary greatly from jurisdiction to jurisdiction and even within them.  Other commonly used terms include "conservator" and "committee."  Further delineation of the various kinds of guardianship relations is given in the definitions of "Guardian of the Estate," "Guardian of the Person," "Partial Guardian," "Plenary Guardian," "Stand-by Guardian," and "Temporary Guardian."


(11) "Least Intrusive"  and (12) "Least Restrictive" describe principles of decisionmaking.  Both terms stress the need to allow the ward as much freedom and autonomy as (s)he has capacity for, while still providing adequately for the needs of the ward.  "Least intrusive" describes the need to avoid all unnecessary interference with freedoms, while "least restrictive" describes the need to place as few limits as possible on individual rights and personal freedoms.


(13) "Normalization" is a term of art which is familiar to professionals working with persons with developmental disabilities.  The term is not as familiar to those working with older persons.  Although attempts were made to avoid the use of jargon wherever possible, no meaningful substitute could be found for this term, and thus it has been included.  In this instance, although the term is not commonly used in all disciplines, the principle is one that should be applied to all ward and beneficiary populations.  It stresses the need to allow all persons the opportunity to engage in activities, and live in conditions, which are culturally and socially accepted as normal in mainstream society.  


(14) "Objective Third Party" defines individuals to be consulted by programs in particular instances, as described by the standards.  Requiring consultation with such individuals assures an extra measure of security to the ward when particularly serious decisions are being contemplated.  The definition describes individuals who have no affiliation to the program which could influence their advice on the matter for which they are being consulted.  


(17) "Program" defines the individual guardians and representative payees, the agencies, and organizations who are expected to follow the Model Standards set out in this document.  It includes any person or organization that acts as surrogate decisionmaker for more than five (5) persons and receives monies for such services, other than reimbursement for out-of-pocket costs.  The second half of the definition is meant to encompass volunteer programs, in which individual unpaid volunteers may serve fewer than five (5) persons but the agency that recruits, trains and monitors such volunteers has a total caseload of five (5) or more wards or beneficiaries.

  
The number of clients bringing a guardian or representative payee within the definition of program was set at five after receiving numerous comments on a preliminary draft in which the number was set at ten.  Several reviewers believe that any individual or organization that serves more than two or three persons is really acting as a business and should put in place the procedures required by the standards.  In light of their comments, the number was lowered from ten to five.


(19) "Representative Payee" is the term used in the standards to describe anyone assigned to receive and handle government benefits on behalf of another.  Terms describing this surrogate relationship vary from one government agency to another.  Other terms include "substitute payee" or "fiduciary."


(20) "Social Services" is defined here in light of a provision of the standards which prohibits providers of guardianship and representative payeeship services from also providing housing, medical, or social services.  The intent of that provision is to avoid potential conflicts of interest which may adversely affect the services delivered to wards.   Comments on the conflict of interest provision advised defining "social services."  The crux of the matter is whether case management services are included within the definition of social services and are therefore services which a guardianship or representative payeeship program is prohibited from rendering.  Pursuant to the adopted definition, any social service which is provided as an alternative to guardianship is not a prohibited social service.  This would include case management services, when and if they are provided, as an alternative to guardianship. 


These standards require that programs investigate and, wherever possible, implement alternatives to guardianship.  It would be contrary to this fundamental precept to forbid guardianship programs from providing alternatives to guardianship.  Accordingly, those services which avoid the need for guardianship are exempted from the definition of social services.  However, a word of caution here is necessary.  Alternatives to guardianship may be less desirable than guardianship if they are not truly voluntary.  Social service alternatives, such as case management, come with their own potential abuses and dangers if they are coercively or otherwise inappropriately implemented.


(22) "Stand-by Guardian" describes a guardian that is ready and waiting to step in, in the absence of the initially appointed guardian.  Although not all state laws provide for such a guardian, use of a stand-by guardian can be helpful for handling emergencies and periodic absences in single staff programs.


(23)
"Substituted Judgment" is the preferred principle of decisionmaking pursuant to these standards.  Decisionmaking pursuant to a substituted judgment principle recognizes the ward's or beneficiary's inherent right to self-determination.  It requires guardians and representative payees to honor, where known, the particular and even idiosyncratic wishes of the individual ward or beneficiary expressed prior to appointment of the guardian or representative payee.  As noted in the discussion on "best interests," the current desires of the ward or beneficiary should also be considered as they may shed light on prior wishes. 


(25) "Ward" describes anyone for whom a "guardian" has been appointed.  Just as with the terms that describe the guardian, the terms used to describe the person for whom a guardian is appointed vary from jurisdiction to jurisdiction.  Other terms include "incapacitated person," "incompetent person," "conservatee," and "protected person."

Comments on the Fundamental Principles


The second section of the standards document sets down fundamental and overriding principles which should govern the behavior of all guardians and representative payees.  Because it is not possible or even desirable to prescribe behavior of guardians and representative payees in all circumstances, the fundamental principles section attempts to state broad goals and philosophies to guide performance of their duties. These principles stress the importance of granting every individual the maximum autonomy which (s)he is capable of handling.  These principles should remain constant in the minds of guardians and representative payees.  The nine fundamental principles are briefly discussed below.


(1) Guardianship and representative payeeship programs are required to implement, provide, and actively seek out alternatives to guardianship where appropriate. This report emphasizes the importance of alternatives to guardianship.  The use of appropriate alternatives can ensure persons a greater measure of self-determination than that allowed by use of guardianships.  Many alternatives allow the person to choose the surrogate decisionmaker, to limit the scope and focus of his/her surrogate decisionmaking power and to determine when the power to make decisions will begin and/or end.  In addition, in setting up alternatives the person often can provide insights and guidance into the manner and criteria by which they wish decisions to be made.


Many communities have guardianship programs but do not have any individual or organization that can provide alternative surrogate decisionmaking services.  When persons in these communities find themselves in need of surrogate decisionmaking assistance, they will necessarily be placed under guardianship (or, at the least, representative payeeship) because they cannot do without some measure of assistance and no less restrictive alternative service is available.  For this reason, it is crucial that communities begin to implement programs providing alternatives to guardianship.  To ensure the promulgation of such programs, the drafters have put the onus on guardianship programs.  If they cannot find appropriate alternative services in their community, they must strive to implement such services.  It is the drafters' belief that such alternative services must go hand-in-hand with the provision of more restrictive guardianship services.  


(2) The guardian or representative payee shall actively work toward the goal of limiting or terminating the surrogacy, encouraging the appropriate restoration, maintenance, or development of maximum self-reliance and independence in the person.  This principle is intended to remind guardians and representative payees that the purpose of the guardianship or representative payeeship goes beyond maintenance.  The goal should be restoration of independence or development of a person's maximum potential for independence.  This principle complements the first principle in that it requires proactive efforts by the surrogate to work toward removing restrictions on independence.  In many instances these efforts will lead to implementation of less restrictive alternatives.


Without such a philosophy there is the danger that guardianship and representative payeeship will become mechanisms for warehousing vulnerable persons.  Neither mechanism should ever be viewed as the beginning of the end for the ward or beneficiary, or as a means to handle a troublesome individual.  The danger of such warehousing increases where services are provided by programs.  Family members or friends providing surrogate services generally have a personal interest in the welfare of the one individual for whom they are acting.  This may not be the case when services are provided by programs.  Program staff may have no personal relationship with clients; and, in many instances, program caseloads are large and staff have limited time and resources to devote to individual clients.  These circumstances, in combination, may lead to pressures to provide minimal services necessary to maintain the status quo of the individual.  Recognizing the dignity of the person and the right of every individual to determine his or her own future wherever possible, it is paramount that guardians and representative payees continually strive to better the lives of their clients by encouraging mechanisms or courses of action which lead, wherever possible, to an increase in or a return to independence.  


(3) The guardian or representative payee shall engage in surrogate decision-making pursuant to the principle of substituted judgment or, in the absence of reliable evidence of the person's desires, pursuant to the best interests of the individual.  This third fundamental principle describes preferred criteria for decisionmaking.  It sets up a two-tier decisionmaking structure, allowing surrogate decisions to be based on best interests only if it has been determined that reliable evidence on which to base a substituted judgment decision does not exist.  This decisionmaking system recognizes the uniqueness of each person and attempts to dignify that individuality by focusing on the volition of each client.  The surrogate is required to make attempts to determine what the client's desires would have been in such a situation.  Only where there is no reliable evidence of the client's prior views should decisions be made based on what social norms deem to be the best interests of the individual.  The important role that current desires of the person play in both "best interests" and "substituted judgment" decisionmaking has previously been discussed.  (See the discussion of "Best Interests.")


(4) The guardian shall maintain the person in the most normalized and least restrictive appropriate environment.  The fourth principle guides guardians with respect to decisions about the ward's environmental circumstances.  In keeping with the focus on maximizing independence and honoring individuality, the guardian is to make every effort to ensure that the environment allows the ward the maximum degree of freedom appropriate to the ward's needs and offers the ward culturally normative circumstances and opportunities.   


(5) The guardian or representative payee shall not exceed the bounds of legally granted authority.  The fifth principle clearly states that the authority of the guardian and representative payee is limited to only those duties which have expressly been assigned to them.  Whatever rights and powers have not been delegated to the guardian or representative payee remain with the individual and are beyond the scope of the surrogate's authority.  


The distinction between powers which remain with the individual and powers which have been delegated to the surrogate, although seemingly simple, may in practice frequently be hard to discern.  This is especially true in those instances in which the surrogate decisionmaker has power over the finances of the individual.  Power over financial affairs realistically puts power over personal affairs into a guardian's or representative payee's hands.  Pursuant to this principle, however, the guardian or representative payee is prohibited from using solely financial decisionmaking authority to influence the handling of personal care.  For example, a representative payee does not have the power to withhold money from the beneficiary until the beneficiary has found suitable housing or until the beneficiary agrees to follow a regimen of prescribed medication.  The temptation to coerce behavior that the guardian or representative payee believes is in the best interests of the person must be resisted.  If a ward or beneficiary persistently engages in activities which evidence the need for greater surrogate authority, that authority should be properly obtained, either with the consent of the individual through use of an alternative to guardianship, or through court or benefit agency appointment of a surrogate decisionmaker with the specific authority to handle the matters in question.


(6) All wards and beneficiaries shall be accorded equal procedural protections and safeguards.  The sixth principle recognizes that statutes, regulations, case law, and court rules have created artificial distinctions in the treatment of persons, based on the categorization of their incapacitating disability.  For example, in Michigan there are two statutes governing the imposition and duties of a guardian.  One statute covers persons with developmental disabilities and the other statute covers all other incapacitated persons.  As a result, the procedure for obtaining a guardian and the authority, duties, and limits of a guardian vary depending upon the categorization of the proposed ward's disability.  This principle recognizes that the effect of the guardianship on the individual's freedoms and autonomy is the same, whether the individual is developmentally disabled, mentally ill, or elderly, and requires that all individuals, no matter what their diagnosis, be accorded equal treatment. 


This principle is not intended to deny any person the procedural protections or safeguards provided under state or federal law.  If the law provides greater procedural protections to one group than are provided by these standards to all wards and beneficiaries, these standards are not intended in any way to supersede that law.  It is suggested, however, that this principle would call for an evaluation of such state or federal law to see if protections provided under that law should be extended by statute or through guardianship standards to all categories of wards and beneficiaries. 


(7) All wards and beneficiaries shall be delivered services in keeping with the standards regardless of their financial status or ability to pay for such services.  Several reviewers thought this was an unrealistic principle.  They felt that the realities of limited funding would prohibit programs from being able to comply with such a principle.  In response to this concern, it should be noted that  this principle does not require that services to all clients be equal.  Instead it requires that the services and provisions for decisionmaking mandated by the standards be provided to all clients equally, regardless of their ability to pay.  It does not prohibit the provision of additional or more costly services, not required by this document, to a wealthier client.


Nonetheless, the reviewers have raised a valid issue.  These standards require the provision of high quality, labor intensive services; and such services will not come cheap.  Programs cannot meet the requirements of this principle, and the standards as a whole, if they do not receive adequate funding and support.  Therefore, this principle is as much a mandate to funders of guardianship and representative payeeship services as it is to providers.


(8) A guardian or representative payee shall treat the ward or beneficiary with dignity and respect.  This principle seems so simplistic as to be almost trite.  Yet, it is clear that guardians and representative payees do not always observe it.  Treating the ward or beneficiary with dignity and respect implies more than speaking to them politely.  It also means that guardians and representative payees must value the feelings and the opinions of wards and beneficiaries and must seek to determine the same.  They must respect the privacy of the ward or beneficiary to the maximum extent possible.  They must make every effort to treat the ward or beneficiary with the same respect and consideration they would give to an individual who was not the subject of a  guardianship or representative payeeship.  Such treatment conveys and validates feelings of value and worth in the ward or beneficiary and serves to remind the surrogate of the inherent worth of each client. 


(9) A guardian or representative payee shall keep confidential the affairs of the ward or beneficiary.  The ninth and last principle recognizes the great deprivation of privacy that occurs upon appointment of a surrogate decisionmaker.  The imposition of guardianship or representative payeeship necessarily reveals the individual's affairs to the surrogate decisionmaker and to the scrutiny of the agency making the appointment.  To preserve the right of privacy of the individual as much as possible, the surrogate decisionmaker shall not reveal information about the individual or his/her circumstances unless such revelation fits within one of three specified exceptions.


The first exception recognizes that the affairs of the individual must necessarily be revealed to the agency or court which appointed the surrogate so that such agency or court can monitor the performance of the surrogate and can make future determinations as to the continuing need for the surrogacy.  A second exception occurs where the client is capable of giving informed consent.  In such a case, information may be released upon obtaining full and voluntary consent to the release from the client.  For example, a client subject to a guardianship of the estate might give the guardian consent to release financial information for the purpose of qualifying for public housing.


The last and broadest exception allows for the release of information when such release is in the best interests of the ward.  For example, a client who is subject to full guardianship may not be capable of giving knowing  consent to the release of medical information to a treating physician.  If such information is necessary to the treatment of the ward and such treatment is in the best interests of the ward, the guardian should release such information for that limited purpose.  Because this exception is so broad, guardians and representative payees should be careful to keep in mind the need to balance the continual pressure to reveal information about clients to an unending host of individuals and agencies against the client's right to confidentiality.  It goes without saying that this principle would prohibit idle chatter about client affairs with friends or family. 

B.  Background Discussion of Key Provisions of the Standards

The third section of the standards sets forth the specific provisions which describe the duties and obligations of a guardianship or representative payee "program."  As noted above, "program" is defined as an individual or organization that receives funding or compensation for guardian or representative payee services provided to five (5) or more persons.  Nominal or token compensation or reimbursement for proper and necessary expenses does not place a guardian or representative payee in the category of a program.  More and more individuals and organizations are beginning to provide guardianship and representative payee services as a business.  Because of the potentially grave effect poor or improper surrogate services could have on the many people served, these businesses must provide an extra measure of service and security to clients.


Background on some of the individual provisions of the standards is set out below.  


Standard 1. Duties of the Guardian of the Person.  The first provision discusses the duties of the guardian who is responsible for making personal care decisions for the individual.  The standard lays out a broad range of possible duties the guardian may have.  The entire standard, however, is prefaced with the cautionary phrase "[w]here the guardian . . . has been granted such authority by the court. . ." indicating that such duties are not to be undertaken unless the guardian has been given plenary authority over the person or unless (s)he has been given the authority to undertake the particular duty at issue.  A new section was added to Standard 1 [1(A)(6)] as a result of reviewer comments.  This section recognizes that the guardian of the person may also have responsibility to handle limited funds of the ward.  When the guardian of the person has such responsibility, Standard 1(A)(6) requires adherence to all the requirements of Standard 2, pertaining to the duties of the guardian of the estate.  


Standard 2.  Duties of the Guardian of the Estate.  As in Standard 1, this standard is prefaced with the caution that listed duties can only be exercised where the guardian has been given the appropriate authority.  Also, as a result of reviewer comments, a new section [2(A)(5)] was added to Standard 2.  This provision requires the guardian of the estate to allow the ward to manage funds as is appropriate, in order to encourage and foster maximum independence in the ward.


Standard 3.  Duties of the Representative Payee.  The specifics of this provision engendered no comment.  However, one reviewer suggested that it was awkward to handle both guardianship and representative payeeship standards in a single document.  She noted that the two mechanisms are different and that guardianship/conservatorship standards should be higher than standards required of a representative payee.


The drafters agree that, ideally, separate standards should be promulgated for representative payees.  However, given the fact that no standards currently exist for representative payees, the drafters believe it is important to develop and include provisions dealing with representative payees in this document.  The power of the representative payee, although intended to be limited, in reality may be quite broad.  If the representative payee manages benefits representing the bulk or all of the income of the person, the representative payee may effectively exert control over a wide range of the beneficiary's personal affairs and decisions.  Control of an individual's money provides control over the individual.   This made the drafters believe it was even more important to promulgate standards for representative payees.  Perhaps, at some future time, a separate document concerning representative payeeships only will be developed. 


As a final note, any confusion caused by handling both guardianship and representative payeeship standards in a single document may be outweighed by the convenience and ease of having to refer to only one document.  Many surrogate service providers provide both guardianship and representative payee services.  Having all standards in a single document may be more convenient, thereby promoting the use of the standards.


Standard 4.  Avoidance of Conflict of Interest.  This standard sets forth those activities or relationships that a program shall not undertake, in order to avoid a conflict of interest, or even the appearance of a conflict of interest.  Because many of the provisions within this standard engendered heated debate, each provision is discussed separately.


Standard 4(A)(1) prohibits a program from providing housing, medical, or social services to a person if that program also provides guardianship or representative payee services to the individual.  Provision by a single entity of both surrogate decisionmaking services and housing, medical, or social services raises several problems.

  
First, a surrogate decisionmaker who stands to benefit financially from services received by the ward or beneficiary may be influenced to provide such services even where they are not truly needed.  The impetus to implement unnecessary services may exist even where the program does not receive payment from the client for services.  This is because continued public funding for services provided free to clients often depends upon a program's ability to demonstrate the continuing or increasing need for such services.  This subtle pressure upon service providers to generate clients may be enough to put them into a conflict situation if they also have responsibility for making decisions about services needed by wards or beneficiaries.  Second, a surrogate decisionmaker will find it hard to advocate for needed improvements in  services, if such services are being provided by the surrogate decisionmaking agency.  For example, the operator of a board and care facility (e.g. adult foster care facility, residential care facility) who receives and dispenses the personal needs allowances for residents of the facility (for whom the operator also serves as guardian or representative payee) may not object to the failure of beneficiaries to receive their personal needs allowance.  A less extreme example would be the guardianship program which also provides homemaker services.  That program may be unable to fully advocate for improvements in the delivery of homemaker services (e.g. strengthened regulations) because of their involvement in the provision of such services.


At the current time, it appears that many guardianship and representative payee programs provide additional services, namely social services, which would put them in violation of the provisions of this standard.  To answer some of the concerns of these programs, the provision provides an exception to the prohibition.  Where a program can demonstrate that strict application of this provision would cause a hardship to a ward or beneficiary -- e.g. there is only one agency capable of providing both services -- that program may receive a limited waiver to provide both services.  Some of the reviewers, however, were concerned about the potentially huge loophole the waiver provision could create.  In response to these concerns, a sentence has been added that requires the waiver-granting agency to design specific procedures for the granting of waivers.  These procedures must require a showing of hardship to the ward or beneficiary before a waiver will be granted.  


Because of local variations in surrogate service provision and in implementation and enforcement of standards, it was unnecessary to further define the procedures for granting of waivers.  States that adopt their own version of standards should consider delineating further the procedure for granting waivers.  If waivers become the rule rather than the exception, the local community or state should work to implement additional and separate programs to provide the services which are the cause of the potential conflict and for which the waivers are being granted. Repeated waiver granting should be seen as only a temporary measure.


Finally, many guardians who have reviewed the standards raised questions about the definition of social services.  Specifically, they asked whether it was intended to preclude the provision of case management services.  As noted in the discussion of definitions, social services, as defined herein, do not include alternatives to guardianship.   It would be contrary to the fundamental principles to forbid guardianship programs from providing alternatives to guardianship.  Accordingly, those services provided in an effort to avoid the need for guardianship are exempted from the definition of social services.  In general, this would mean that guardianship and representative payee programs may also provide case management as an alternative service.  It is important to note, however, that case management services are not a true alternative if they are not voluntarily accepted.  Such services, because of the absence of court scrutiny, can potentially be more dangerous than guardianship services, if they are coercively and inappropriately imposed.


Standard 4(A)(2) prohibits a program providing formal advocacy services from serving as guardian or representative payee to any person.   This provision raises concerns similar to those raised by Standard 4(A)(1).  A formal advocacy program providing guardianship and representative payee services will find it difficult to challenge its actions as guardian or representative payee.  The standard gives three examples of the kind of advocacy service which should not provide surrogate services:  legal services providers, ombudsman programs, and Protection and Advocacy Services (i.e. for the mentally ill and the developmentally disabled).  Reviewers suggested additional advocacy services such as associations for retarded citizens, mental health associations, alliances for the mentally ill, and organizations of retired persons which should also be included within the prohibition.  After much debate, these additional organizations have not been included as examples of formal advocacy services.


As the term is used here, formal advocacy services are publicly-funded services which have as their primary purpose the protection of individual rights.  The services named in this provision all provide specialized services which are not easily obtained from other service providers.  The groups suggested by reviewers did not fit within this strict definition of formal advocacy groups.  The intent of the prohibition against advocacy programs providing surrogate decisionmaking services is to leave open to vulnerable wards and beneficiaries the services of these specialized agencies.  To interpret formal advocacy services too stringently is likely to rule out some of the best qualified guardianship and representative payee service providers.  Because the guardianship and representative payee standards set out here require vigorous advocacy efforts, programs with expertise in advocacy should not automatically be excluded.  However, where those programs offer specialized advocacy services which cannot easily or appropriately be delivered by another agency, the danger of closing off advocacy avenues for vulnerable wards and beneficiaries requires that such programs be prohibited from providing surrogate decisionmaking services.


Standard 4(A)(3)  prohibits programs from acting as the petitioner in a guardianship proceeding, or serving as guardian ad litem or as court-appointed visitor or investigator in a guardianship proceeding.  This conflict-of-interest provision prevents the guardianship program from being in a position to influence a guardianship hearing or its outcome.  It is important to remember that these standards apply to surrogate decisionmaking programs, and therefore this provision would in no way prohibit a family member from filing a guardianship petition for a relative.  This provision does not limit the prohibition against involvement in the appointment process to those cases in which the program will be appointed guardian.  The drafters of the standards believe that a blanket prohibition is advisable in order to avoid any chance that a guardianship program might instigate or affect a petition and then subsequently be named as guardian.


A few reviewers objected to a prohibition on guardianship programs filing petitions for guardianship.  They indicated that in some locales the guardianship program is the only entity available and willing to file petitions for some individuals.  A reviewer from California indicated that in her state the conflict of interest issue was resolved by the requirement that a petition contain specific statements, from an agency other than the filing agency, about the need for guardianship.   A reviewer in Michigan suggested that this provision was unnecessary because the judge hearing the petition should be capable of distinguishing appropriate from inappropriate petitions.  


These comments notwithstanding, the prohibition has been retained.  The drafters and the majority of reviewers believe that the prohibition provides one more very important safeguard against the possibility of improperly imposed guardianships.  In addition, the authors' research indicates that most guardianship programs are extremely busy and have very high caseloads.  This prohibition would force communities to consider and use an alternate service provider to petition for guardianship, thereby allowing guardianship programs to concentrate exclusively on providing services to their existing wards.


Standard 4(A)(4) prohibits commingling program funds or staff members' personal funds with the funds of a ward or beneficiary.  As noted in the text, this provision does not prohibit consolidation of clients' funds in joint accounts.  Several reviewers indicated that such commingling of client funds should be prohibited as the possibilities for abuse are too great.  In this instance, the drafters have been convinced by guardianship service providers that the benefits of allowing consolidation outweigh the potential dangers.  However, the provision also notes that such consolidation shall only be permitted where the program has personnel with expertise in accounting procedures.  The program must keep accurate individual accountings of the funds in the joint account and must credit each client the interest that his/her funds have earned.  Finally, the standards provide an extra safeguard by requiring annual audits of funds in the account for at least a random 20 percent of clients.


Standard 4(A)(6) prohibits a program or its staff from borrowing funds from, or lending funds to, a ward or beneficiary.  In response to comments received from reviewers, the drafters added language to this provision to allow no-interest advances to clients made for the purpose of off-setting a short-term emergency situation.  For example, occasionally clients' checks will fail to arrive when scheduled.  In such cases, the program may make a no-interest advance to the client until the funds arrive.   The provision also permits loans if approved by the court or the benefit-administering agency. 


Standard 5. Rights of Wards and Beneficiaries. Pursuant to this standard, guardians and representative payees are required to inform clients of those rights which they still retain.  The rights which all wards retain are enumerated in Standard 5(A)(1) - (8).  Additional rights, which may depend on the scope of the power granted and upon the laws of the jurisdiction, are enumerated in Standard 5(A)(9) - (13).  The provision currently requires the guardian to request guidance from the courts with respect to such additional rights.  If this provision is adopted within a particular jurisdiction, it is suggested that the additional rights of wards in that jurisdiction be clearly specified in the standards document or compiled in a list for distribution by guardianship programs, rather than asking programs to consult with the judge in every case.


As a result of comments by reviewers, language has been added to Standard 5(A) and Standard 5(B) that would require guardians and representative payees to inform clients of their rights both orally and in writing.   Notification of rights should occur even where it appears that clients are incapable of understanding the notification.  In addition, the program is required to obtain the client's signature on a copy of the written rights document and to deliver that copy to the court or the agency administering benefits.  The purpose of this language is to try to ensure that clients are truly and meaningfully notified of their rights.  If the client is incapable of signing, a disinterested third party can sign indicating that (s)he witnessed the delivery of both an oral and written explanation of rights to the client.  At least one reviewer stated that asking the client to sign such a document would be meaningless and would likely frighten the client.  This is certainly an issue which should be considered when adopting or  implementing these provisions.  Nonetheless, the drafters have retained the provision for lack of a better safeguard to ensure clients are properly notified of their rights.  If a jurisdiction has a system which can better ensure proper notification of their rights -- e.g. using court personnel to explain rights to wards  -- the drafters would applaud the use of that system.  


Standard 6.  Initial Steps.  This standard examines the activities which must be undertaken upon appointment.  To deliver quality surrogate decisionmaking services, surrogates must have in-depth knowledge of their wards -- what forms of support they have; what support they need; what their values, desires and beliefs are; what financial resources they have; their health status; and so forth.  Acquisition of this information requires the guardian to engage in factfinding and investigation, as detailed in Standard 6(A)(4) and (5).


Standard 6(A)(8) stresses the importance of drafting and following a client plan that outlines the goals for the guardianship or representative payeeship.  This is valuable in that it encourages a goal-oriented rather than a maintenance approach to the surrogate's duties.  As a result of reviewers' suggestions, this provision requires participation of clients in formulation of plans to the extent possible.  The specific issues to be addressed by the client plan were suggested by reviewers and borrowed in part from the Model Guardianship and Conservatorship Statute, prepared by the Developmental Disabilities State Legislative Project of the American Bar Association Commission on the Mentally Disabled (1979) §§17(2)(a) - (b).   These issues stress the use of least restrictive interventions, conditions and services, and the need to make plans suited to the unique situation of the ward or beneficiary.  In order to ensure the plan is seriously devised and conscientiously followed, the provision calls for review of the initial client plan at the next scheduled review of cases and for submission of the plan to the court or benefit agency, as well as to other relevant parties.  Submission of the plan to these agencies or persons allows for third party monitoring of efforts to implement the plan.


Standard 7.  Personal Contact and Ongoing Responsibilities.  This standard lays out the day-to-day, ongoing duties of the surrogate decisionmaker.  Standard 7(A) reiterates the need to monitor the client plan set out in Standard 6(A)(8) and to make changes to that plan as required by changes in the client's circumstances.  Standard 7(B) stresses the importance of cooperation between and among surrogate decisionmakers.  The duties of guardian of the person, guardian of the estate, and representative payee are not always delegated to, and exercised by, the same individual or program.  For example, a bank or law firm may act only as guardian of the estate.  Duties of guardian of the person might be delegated to a family member or a local guardianship program.  In order to ensure the needs of the ward are met, these two decisionmakers must work together.  For example, the guardian of the person may need to ask the guardian of the estate for additional or extraordinary funds in an emergency situation.  If these different surrogate decisionmakers cannot work cooperatively, the client may suffer.   The need to work cooperatively, however, should not prohibit one surrogate decisionmaker from informally monitoring the work of another and, if necessary, reporting improper conduct to the court, benefit agency, funding source, or other appropriate monitoring or advocacy agency.


Standard 7(C) and Standard 7(D) discuss the visitation requirements of surrogate decisionmakers.  Because surrogate decisionmakers have tremendous powers and are granted authority to determine important matters for another, it is crucial that they be fully apprised of the person's circumstances.  To be so apprised requires regular contact with the person and others responsible for his/her care.


In trying to set a minimum standard of visitation, some reviewers noted the variety and uniqueness of each client's circumstances.  In many instances the need for visitation may depend upon the power exercised by the surrogate (the greater the power, the more need for contact), the living situation of the client (clients in the community generally require more assistance than clients in supervised settings), the availability of family and other support systems, and the stability of the client's circumstances (health, functional abilities, finances, etc.).  Some guardians indicated that it is inappropriate to set any visitation requirement; and that requiring prescribed visitation of all clients might limit the time available to visit clients with more pressing needs.


 Guardians also raised practical problems with respect to visitation of clients who are very far away.  In some situations, clients may be moved out of the county or even out of the state without a change in surrogate decisionmakers.  In Michigan, for example, it is not unusual to have a public guardianship program with a client 300 miles away.  In implementing visitation requirements, some thought must be devoted to the handling of visitation when clients are living at a great distance from program offices.  In most circumstances, it would be best to have the court in the jurisdiction in which the client is located appoint a nearby surrogate.


Standard 7(C) requires that guardians of the person -- surrogate decisionmakers who may be asked to make such important decisions as what medical treatment a ward will receive or where the ward will live -- visit with wards at least monthly.  Originally Standard 7(C) contained an alternative provision which stated:  "Guardians of the person shall attempt to have meaningful visits with their wards no less than once a month, but shall visit at least once quarterly.  If wards are not visited at least once monthly, the guardian shall have monthly telephone contact with the ward or some individual in personal contact with the ward."  This alternative provision is viewed by many guardians and funders of guardianship services as more realistic given the large caseloads of many guardianship programs.  All seemed to agree, however, that the preferred standard would be monthly visitation.


In an effort to set out an ideal standard of visitation, only the provision requiring monthly visitation is retained.  Jurisdictions that cannot realistically expect  guardianship service providers to meet a monthly visitation requirement may wish to temporarily adopt the alternative quarterly visitation provision.  However, this should only be a provisional measure.  If quality guardianship services are to be provided, programs must have the staff and resources to visit all wards for whom they serve as guardian of the person at least monthly.  Without such frequent contact, the program cannot ensure wards that sufficiently informed decisions will be made on their behalf.  It is important to note that this minimum should not become a maximum.  Many wards may be in circumstances where their conditions are changing so rapidly that more frequent  visitation is required.


Standard 7(C) also requires quarterly visitation for guardians of the estate and representative payees.  Because these surrogate decisionmakers do not have the power to make the personal care decisions granted to the guardian of the person, the visitation requirement need not be as stringent.  In general there was little opposition to the requirements of this provision.  Again, however, it is worth noting that the guardian of the estate or the representative payee, through the power they exercise over money, may greatly affect the life of the client.  Accordingly, this requirement should also be regarded as a minimum.  If circumstances dictate more frequent visitation, such visitation should be undertaken.


Standard 7(D) describes the activities to be undertaken if visitation is to be meaningful.  Some guardianship service providers objected to the term "meaningful visit."  They felt that "meaningful visit" did not suggest the significant and serious nature of the contact described in this provision.  After searching long and hard for a substitute term, the term "meaningful visit" has been retained.  While "meaningful visit" may have unintended connotations to some, the drafters have no better alternative term.  Others who subsequently adopt these standards may wish to give the matter further thought.


The only other comment on this provision suggested that meaningful visits did not have to be limited to visiting at the ward's current residence, and that guardians should be encouraged to take wards for outings appropriate to the ward's capabilities.  While the drafters would encourage such personal interaction between the guardian and the ward, the visitation provision requires observation of the ward's circumstances and conferences with caregivers.  In order to comply with these requirements, the guardian must spend at least part of the visitation time at the ward's residence.  Having done so, there is no reason that guardians should not be encouraged to spend additional time with wards outside the residence.  


Standard 7(E) addresses the need to keep a written record of contacts with the client and with other care providers.  This is necessary for many reasons.  First, a program serving many clients cannot expect to remember the circumstances and the actions taken on behalf of individual clients.  In order to ensure continuity and consistency in the services provided, the surrogate must keep a record of impressions, plans, actions taken, decisions made, etc.  Second, if the program has a number of staff, the same staff person may not always handle the affairs of a particular client -- e.g. in an emergency, when regular staff is on vacation, when there is staff turnover, or when duties for client care are split among staff.  Third, records of contact facilitate case review  and reporting to the court.


Finally, Standard 7(F) reminds the surrogate of Fundamental Principle 2, requiring the surrogate to work toward maximizing the autonomy and independence of the person.  


Standard 8.  Ward's Living Situation.   The guardian of the person has the authority to determine the residence of the ward.  Decisions about where the ward will reside are among the most crucial guardianship decisions, in terms of the effect on the well-being of the ward.  The provisions in Standard 8 stress the need to carefully assess and monitor the living situation of the ward.  Criteria for assessing the living situation are set out in Standard 8(A).  They focus much attention on quality of life (e.g. opportunities to exercise independence) and other non-physical aspects of the living situation.


Standard 8(B) requires that moves to a more restrictive environment only be made after considering the criteria in Standard 8(A) and after consultation with professionals actively involved in the care of the ward.  In addition the provision strongly encourages the guardian to consult with an objective third party.  "Objective third party" is defined  in the definition section and in Standard 8(B) itself.  Examples of possible "objective third parties" are given.


Standard 8(C) addresses decisions to move a ward into a more restrictive "facility."  "Facility" is defined in the definitional section.  Guardians are restricted from placing wards in settings which meet this definition without first getting the court's approval to do so.  The manner in which this approval is obtained is not detailed in the standard.  It could be a fairly informal procedure or it could be done in a formal hearing.  The purpose of requiring court approval is not to give the court the power to make decisions about wards' placement, but instead to have a mechanism for ensuring that these most important decisions are made carefully and with full consideration of the criteria provided for in the standard.  To this end, the guardian is required to make known to the court the recommendation(s) of the objective third party.


A very important caveat to this provision states that no guardian may "voluntarily" admit a ward to a facility for the inpatient treatment of persons with mental illness.  The consent of the guardian is not the consent of the ward.  A guardian is appointed because the person does not have the ability to consent.  Guardianship proceedings should not be used as a backdoor to commitment.  Accordingly, the procedures for involuntary commitment required by the law of the jurisdiction must be followed to admit the ward to such a facility.


Standard 9.  Securing Medical Services and Authorizing Medical Treatment.
These provisions contain guidelines for medical decisionmaking.  Standards 9(A) and 9(B) set out general requirements for all medical situations.  Preventive medical intervention is stressed.   Standard 9(A) requires that the guardian actively promote the health of the ward.  This is to be done, in part, by obtaining annual dental and medical exams for wards.  Some reviewers pointed out that in many instances wards may be without the funds to pay for such exams.  In those cases compliance with the standards will result in additional expense to the program.  This requirement has been retained despite the likelihood of the additional expense that will result.  The drafters believe that annual exams are important enough that resources must be found to allow such exams for all wards.  A resourceful program may be able to identify physicians and dentists willing to provide pro bono (free) exams to clients who are unable to pay.


Standard 9(B) sets out general criteria for any medical decisionmaking.  These criteria are listed in order of preference -- i.e. if the criteria in Standard 9(B)(1) are met, then the guardian has no need to examine other criteria listed later.  In compliance with the fundamental principles, these criteria require observance of client wishes as expressed prior to appointment of the surrogate.   Therefore, specific declarations of intent -- e.g. living wills -- are controlling in decisionmaking.  If such specific intent is unascertainable, then the guardian is to rely on substituted judgement decisionmaking.  Only where no evidence of prior wishes is available is the guardian to move to "best interests" decisionmaking.  Additional factors to be considered in making a best interests decision are set out in Standard 9(B)(3). 


Standards 9(C), 9(D), and 9(F) categorize various medical treatment decisions by order of seriousness.  Different decisionmaking procedures are required by each category, unless the client has executed a living will or other declaration of intent which addresses the particular decision to be made.  If state law requires the guardian to engage in a different decisionmaking procedure, such law overrides the requirements of these provisions.  If a jurisdiction chooses to adopt these standards, it is expected that specific standards provisions made inapplicable by state law would be deleted. Standard 9(E) discusses emergency medical decisionmaking.  Each of these provisions is discussed briefly below.


Standard 9(C) sets out those decisions which can be made upon the recommendation of one doctor and do not require a second opinion.  These decisions involve routine medical and dental procedures and administration of minor medications.


Standard 9(D) sets out those decisions which are so serious that they cannot be made without substantiating opinions of two examining physicians.


Standard 9(F) sets out those decisions which require prior approval of the court.  These are decisions which may advance the death of the ward or seriously affect the ward's fundamental right of privacy.  A number of questions were raised by reviewers about this provision, and some reviewers believe that the court should not be involved in medical decisionmaking of this nature.  The following arguments against this provision were advanced.  


Reviewers opposing it argued that its adoption would have great financial and administrative costs to the guardian and to the courts, and that courts do not have the time or resources to make these decisions.  To require the guardian to go to court would often mean long periods of waiting for a decision which may come too late to benefit the ward.  They also indicated that requiring court approval of such decisions takes time away from other important and more appropriate affairs of both the guardian and the court.  In addition they noted that courts do not have any expertise which makes them better decisionmakers than guardians; and the decision rendered by a judge may be highly arbitrary and may be influenced heavily by personal beliefs and values of the judge.  


Opponents also argued that wards' interests are adversely affected by the requirement of court approval.  Not only may the court's crowded docket prevent quick and satisfactory resolution, but the mere fact of having a court make the decision may be harmful.  The principles upon which these standards are founded stress the importance of treating the ward as much like a person who is not subject to a guardianship as possible.  Requiring that persons with guardians have their medical affairs decided in a court of law does not comport with this philosophy.  What is normally an intensely private and personal decision is made into a public matter involving several parties.


This provision has been retained despite these very important objections.  In response to the issues raised by the reviewers, the following thoughts are offered.  First, this provision may indeed involve financial and administrative costs to both the court and the guardian.  The drafters believe, however, that such costs cannot be avoided in light of the need to guarantee wards that these most serious and extraordinary decisions are not made lightly.  


Second, the drafters agree that courts do not have expertise in making medical decisions.  However, this provision does not ask the court to make the decision.  Rather the court is asked to approve the decision made by the guardian.  It is intended to be a check on the guardian -- i.e. to ensure the guardian has consulted with all necessary medical professionals, the ward, and, where appropriate, the ward's family or friends; and to ensure that the guardian is applying the correct criteria for decisionmaking.  Because of this limited role of the court, the drafters believe that court approval can be obtained without a large investment of time.  The guardian must gather the information to be relayed to the court in any event if the decision is to be thoughtfully made.  It is important to note that the types of decisons included under this provision -- e.g. use of experimental treatment -- will not likely be made in emergency situations so that courts will have time to render decisions.  It is fully expected, however, that where a medical issue needs to be decided quickly, courts would act accordingly.  


Third, the intrusiveness of a court hearing is acknowledged, but a guardianship is by its very nature an intrusive proceeding.  The ward's affairs are necessarily subjected to scrutiny in the imposition of the guardianship.  If we are going to continue to protect persons whom the court has determined are in need of protection, then the requirement of court approval for very serious medical interventions is a justified intrusion on the privacy of the ward.  It should also be reiterated that these standards apply to guardianship programs.  In requiring that only program guardians go to court for approval of such medical decisions, we are not interfering with the personal decisionmaking of family and friends who act as guardian.


Standard 9(E) requires that in emergency situations the guardian abide by provisions of Standard 9 to the extent there is time to do so.  In no event, however, may the guardian make any decision with respect to emergency medical care without first consulting with the treating or attending physician. 


Standard 10.  Disposition of Property.  This provision provides guidelines on the disposition of both real and personal property.  It sets out decisionmaking criteria to guide the guardian in determining when such disposition is appropriate.  Standard 10(C) requires that the guardian obtain court approval before disposing of real property of the ward.  The harm that can often be done by inappropriately or prematurely selling a person's home is immeasurable.  It is reasonable to assume that the ward will interpret such a sale as evidence that he/she will never return home and will see it as the last "nail in the coffin."  Physical and psychological consequences may then cause the ward's fears to come true. 


Standard 11.  Death of a Ward or Beneficiary. This provision explains the activities to be undertaken upon the death of a client.  Some of the provisions of this standard may go beyond statutory duties of the guardian -- e.g. making funeral arrrangements.  The drafters believe, however, that where permitted by the court, guardians should nonetheless engage in this activity because there is often no better-suited person to make such arrangements.


Standard 12.  Programmatic Requirements.  This provision deals with the procedures and practices necessary to the operation of a quality guardianship or representative payee program.


Standard 12(A) requires that the program have sufficient staff to adequately carry out the duties required by these standards and by the laws and authority pursuant to which appointment was made.  Reviewers were asked to comment on the advisability of including a minimum staff-to-client ratio to ensure that programs were adequately staffed. In addition, reviewers were asked to suggest such a ratio.  Many reviewers approved of the notion of a ratio.  They were unsure however what that ratio should be.  Those reviewers that had ideas about numbers suggested ratios of 1 to 30, 1 to 35, and 1 to 50.  Others suggested that the ratio should vary from program to program, or should vary in accordance with the complexity of the cases handled by a particular staff member.  One reviewer suggested that in addition to having a staff-to-client ratio, no program office should be responsible for more than 500 clients.  


Studies and anecdotal evidence would suggest that the majority of guardianship and representative payeeship programs have staff-to-client ratios well above the numbers suggested by reviewers.  In those instances, a significantly lower staff-to-client ratio might protect overburdened staff.  However, this decrease cannot occur without an increase in funding resources. One guardian, paid from client funds, noted that she must have at least a 50-ward caseload to "eke out a living."  Yet as one reviewer noted "to do the job correctly, there must be a very low staff-to-client ratio.  Whether programs can exist under these circumstances is an open question."


The issue of setting a caseload limit was also raised at a conference attended by guardians.  Based on feedback from conference attendees as well as the comments of reviewers, the drafters have decided not to include a staff-to-client ratio. Conference participants argued that maximum caseload size necessarily varied, depending on a number of factors that often could not be predicted.  These factors included many of the issues noted in the discussion of visitation requirements, for example: 

--
the geography of the area being served (if clients are spread geographically, more time must be expended in visitation and consequently fewer clients can be served);

--
the number of clients in institutional placement as opposed to placement in the community (generally clients in the community require more assistance than clients in an institutional setting);

--
the stability of the caseload (a good deal of time is expended in the initial stages of case-handling);

--
the work that program staff does which is unrelated to particular guardianship cases (e.g. diverting cases from guardianship);

--
the power exercised by the surrogate (the greater the power, the more time must be expended on the case); and

--
the stability of clients' circumstances (the handling of clients with many problems requires a good deal of time).

Conferees also noted that a staff-to-client ratio may not necessarily protect overburdened guardians.  The  ratio could instead have a negative effect on the guardian's ability to deliver services by becoming a driving force in the system.  Although one guardian may have the ability to handle 30 wards, another may only be able to handle 15.  A staff-to-client ratio might be used to demand that the guardian handling 15 wards take on additional wards that he/she cannot serve adequately.


The removal of a staff-to-client ratio from these proposed model standards is not meant to preclude adoption of such a ratio in circumstances where the variables noted above are better known.  For example, a program providing only guardianship of the person services to older persons living in the community in a particular city may be better able to determine what an appropriate staff-to-client ratio is for that program.  


Standard 12 (B) requires that all staff having responsibility for client care and/or the handling of client finances undergo a criminal record check and a reference check.  Surrogate decisionmakers are given the power to exercise great control over the person and the money of another.  It is crucial that anyone given such power be trustworthy, responsible, and honest.  This provision forbids a program from hiring or retaining staff who have been convicted of a crime evidencing reckless or intentional disregard for the property or person of another.  The standard of "reckless or intentional disregard for the property or person of another" is used in lieu of a category of crime -- e.g. a felony.  The crimes within a particular category vary from jurisdiction to jurisdiction.  In addition, not all crimes within a particular category are of a nature which evidences bad character.  Nonetheless, the standard of "reckless or intentional disregard for the person or property of another" is not without its own problems.  One reviewer commented on the broad nature of this standard, noting that it could be argued that a guardian convicted of speeding has committed a crime evidencing "reckless or intentional disregard for the person or property of another."  Programs or jurisdictions adopting these Model Standards may wish to further define Standard 12(B).


Standard 12(C) requires programs to implement alternatives to guardianship where such alternatives are not currently available in the community.  The reasons for such a provision have already been detailed in the discussion to Fundamental Principle 1.  At the suggestion of a reviewer, this provision also requires that the program engage in activities to educate the community on the appropriate use of alternatives and the risks and advantages of each, as alternatives to guardianship are not without their own dangers.  The provision also lists the alternatives that a program must implement if they are not already available in the community.


Standard 12(D) addresses training requirements for professional staff -- i.e. staff directly involved in the provision of guardianship services.  This provision defines staff to include both paid staff and volunteers.  As one reviewer aptly noted, volunteers require a lot of staff time if they are to be effective.  Their services are not without cost.  Unless the program is willing to commit staff to recruiting, training, monitoring and supporting volunteers, it is probably best to use volunteers only in the performance of discrete tasks such as clerical help in the office, acting as a friendly visitor to clients, or helping clients with transportation needs.  If volunteers are used in that manner, they will not require the full training set out in these standards.


This provision sets out curricula for initial training of surrogates and requires that such training be at least 30 hours in length.  Additional annual training must be at least 8 hours (a full day) in length. The draft of standards sent to reviewers had a requirement of 20 hours of orientation training and 15 hours of continuing education.  Reviewers suggested that 20 hours of orientation training was not sufficient.  The current 30 hour/8 hour requirement was set after examining training and education requirements of other professions.  The 8 hour continuing education requirement is not to be interpreted as the ideal for continuing education.  It is considered to be the minimum that should be expected of surrogate decisionmakers, taking into account the pressures of their work.


Standard 12 (I)  is largely the product of reviewer suggestions.  In order to guarantee clients quality service, staff must have the ability to quickly access information on each client served by the program.  This information allows staff to fill in for absent co-workers.  It allows for effective review of cases by both staff and court, and it allows for a smooth transition if a staff worker leaves the program.  Not only must all files be easily accessible, but the information within files must be kept in an orderly and pre-arranged location. 


Standard 13.  Fees. This provision attempts to ensure that all fees charged by the guardian or representative payee are reasonable.  This provision sets a limit on the amount of fees which the surrogate can take and sets out criteria for determining when such fees may be taken.  In general, fees may not be taken if the client's income is at or below the current federal poverty level.  The provision requires that all fees be reasonable and be approved by the court or agency which appointed the guardian or representative payee.  Fees also may not be taken if to do so will reduce the client's personal needs allowance permitted under certain benefit programs.  In some jurisdictions guardians can take fees from Medicaid-eligible clients whose total income goes to payment for their care.  The client's patient-pay amount is reduced by the amount of the guardianship fee, and Medicaid picks up a greater share of the reimbursement.  The client is therefore left in no worse position because, with or without payment of the guardianship fee, the client only has discretionary income in  the amount of the currently mandated personal needs allowance.


Several guardians have criticized the use of the federal poverty level income guideline to determine when fees may be taken. They have argued that wards can have incomes below the federal poverty level and nonetheless be accruing significant savings.  If the ward has savings, these guardians believe they should be allowed to use them to cover their costs in providing services.  In addition, guardians have noted that wards' resources and assets should be considered in deciding whether a fee can be collected.  In spite of these suggestions, the drafters have decided to stay with the income test; and any savings of clients with incomes at or below the poverty level should be used to meet their current or future needs.  Even clients with fixed expenses may need or want to buy personal items.  Similarly, if proceeds from the sale of resources such as houses, cars, stocks and bonds, etc., can be used to pay surrogate fees, the surrogate may be influenced to dispose of such items.  Putting surrogates in such a conflict of interest could easily lead to abuses.  The drafters recognize that additional problems of using a strict income standard will likely reveal themselves as the standards are implemented.  Further consideration of the matter should be made by jurisdictions or programs that adopt the standards.


This provision also limits the fees surrogates may collect to 5 percent of a client's income.  This limit applies to the rendition of ordinary services.  If the surrogate renders extraordinary services -- e.g. selling a house or other large property -- the surrogate should petition the appointing agency for guidance on the fee for such service.  The primary issue in drafting this part was not what percentage the limit should be, but whether any limit should be set.  It has been argued that a ceiling on fees will become a floor, and all surrogates will expect to receive 5 percent of the client's income, no matter how minor their services and no matter how large 5 percent may be.  Nonetheless, upon the recommendations of reviewers, the 5 percent cap has been maintained.


Information available to the drafters indicates that programs have an endless variety of ways to determine fees.  Some charge an hourly rate; some charge a flat fee; and some take a percentage of the client's income.  Some collect fees at the end of the year; others take a fee every month or every quarter.  The 5 percent limit is not meant to force programs into any particular method of calculating or taking fees.  Programs should continue whatever method they have determined to be reasonable, provided that no ordinary fee ever exceeds 5 percent of the client's income.


At one time the drafters considered inclusion of a requirement that programs serve a minimum percentage of clients at no cost to the client.  The provision was to be aimed at publicly-funded programs.  Because this provision would only have further burdened laudable publicly-funded programs while allowing privately-funded programs to turn away poor clients, this requirement has been dropped.  Its consequences on both publicly-funded and proprietary programs is difficult to predict.   The drafters did not want to recommend such a policy without further study of its effects.  In place of the contemplated provision, "programs are encouraged to provide pro bono services to indigent clients."


Standard 14.  Review of Cases. This standard focuses on review of individual cases handled by a program as opposed to a review of the program itself.  Program review is addressed in Standard 15.  Standard 14(A) addresses the frequency, method, and criteria for case review by staff.  Reviewers were asked to comment on the requirement that staff engage in case review at least monthly.   All reviewers that commented approved of the monthly requirement.  The monthly review needs to include only a sampling of cases.  However, every case must be reviewed at least every 6 months.  If staff cannot review all cases every six months using a monthly system, reviews may have to be done more frequently.  In fact, the drafters would suggest that the monthly review period is a minimum and that programs interested in providing quality services should have more frequent reviews.


Review is required even where the program is staffed by only one person.  The single staff program is required to review cases with an objective third party, a representative of the funder, or a community advisory committee.  When review is conducted by, or with the assistance of, persons who are not program staff, this provision requires that identifying information on any documents be masked to protect the confidentiality of clients.  Given the logistical and practical problems of getting together with the non-program reviewer, case reviews for a single staff program need occur only quarterly.

  
Standard 14(B) requires that a program allow a review of a sampling of cases by a committee of objective third party reviewers at least every 6 months.  This committee could consist of legal services attorneys, social workers,  families of persons subject to surrogate decisionmaking, former clients of the program, doctors, nurses, and other persons who have an interest in, or an understanding of, the issues involved in the provision of such services.  It is hoped that such individuals would be willing to volunteer their time to such an endeavor and that therefore the cost would be minimal.    In all cases of outside review, the provision calls for masking client identifying information to protect client confidentiality.  At the suggestion of a reviewer, this provision requires the program to invite court personnel to sit on the committee.  The program must also invite court staff to review on their own all, or a sampling of, program guardianship cases annually.


One reviewer suggested that the filing of an annual report with the court might make outside review unnecessary.  The drafters disagree.  First, studies indicate that courts often do not have the time or resources to monitor the filing of reports or to adequately evaluate reports which are filed.  Secondly, the review contemplated by this provision is a much more in-depth review than that which can be provided by the court in most circumstances.


Standard 15.  Review of Program.  This provision requires an annual review of the program and sets out the criteria for that review.  The individual(s) or organization which performs the review is left open, provided such individual(s) or organization is not affiliated with the program.  The standard provides suggestions on possible reviewers.  A jurisdiction adopting this provision may wish to specify a reviewing individual or agency.  Some jurisdictions are currently contemplating the creation of a separate board to oversee and monitor the provision of guardianship services.  If such a scheme were in place, the board might be able to assume the function of annually reviewing programs.  Such a scheme has obvious benefits but will probably be somewhat costly, even if board members volunteer their time.  As in the case with Standard 14, the provisions of Standard 15 address issues of confidentiality that arise in program review.
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DEFINITIONS
As used, unless the context requires otherwise:

(1)
"Best Interests"  means that course of action which, in the absence of reliable evidence of the ward's or beneficiary's views prior to appointment of the surrogate decisionmaker, is the least intrusive, most normalizing, and least restrictive course of action possible given the needs of the individual ward or beneficiary.  In considering the needs of the ward or beneficiary, due weight shall be given to the desires and objectives of the ward or beneficiary.

(2)
"Beneficiary" means a recipient of government benefits for whom a representative payee has been appointed.

(3)
"Client" means a person for whom a program has been appointed guardian or representative payee.

(4)
"Facility" means an adult foster care facility, a congregate home, a convalescent home, a home for the aged, an institution or community residential program, a long term care unit of a hospital, a mental hospital, a nursing home providing intermediate and/or skilled care, a psychiatric hospital or psychiatric unit, a regional center, or any similar facility which is licensed by the state.

(5)
"Fiduciary" means an individual, agency or organization that has agreed to undertake for another a special obligation of trust and confidence, having the duty to act primarily for another's benefit and subject to the standard of care imposed by law or contract.

(6)
"Funder" means an agency, organization, or governmental unit contracting with or reimbursing a program for its services as guardian or representative payee.

(7)
"Guardian" means an individual or organization named by order of the court to exercise any or all powers and rights over the person and/or the estate of an individual. 

(8)
"Guardian of the Estate"  means a guardian who possesses any or all powers and rights with regard to the property of the individual.

(9)
"Guardian of the Person" means a guardian who possesses any or all powers and rights with regard to the personal affairs of the individual.

(10)
"Interested Person" means an adult relative or friend of the guardian or beneficiary, or an official or representative of a public or private agency, corporation, or association concerned with the person's welfare.

(11)
"Least Intrusive" means a mechanism, course of action, or situation which allows the ward or beneficiary the greatest opportunity for autonomy with a minimum of intervention.

(12)
"Least Restrictive" means a mechanism, course of action, or environment which allows the ward or beneficiary to live, learn, and work in a setting which places as few limits as possible on the ward's or beneficiary's rights and personal freedoms and is appropriate to meet the needs of the ward or beneficiary.

(13)
"Normalization" means making available to wards or beneficiaries the patterns and conditions of everyday life which are valued by society and which are as close as possible to the normal or usual patterns of the mainstream society.

(14)
"Objective Third Party"  means any individual, agency or organization which has no interest, financial or otherwise, in the resulting actions or services undertaken pursuant to a particular guardian's or representative payee's decision, and  is not involved in the day-to-day delivery of services to the ward or the operation of the program as a whole.

(15)
"Partial Guardian" means a guardian who possesses fewer than all of the legal rights and powers of a plenary guardian.

(16)
"Plenary Guardian" means a guardian who possesses the legal rights and powers of a full guardian of the person, or of the estate, or both.

(17)
"Program" means an individual, agency, or organization that provides guardianship or representative payee services to five (5) or more individuals and receives funding or compensation, other than reimbursement for out-of-pocket costs incurred in providing services, or acts at the direction of an entity that receives funding or compensation for services provided as a guardian and/or a representative payee.   

(18)
"Property" means both real and personal, tangible and intangible, and includes anything that may be the subject of ownership.

(19)
"Representative Payee" means an individual, agency, or organization named by a governmental agency to receive government benefits on behalf of, and for the benefit of, the beneficiary entitled to such benefits.

(20)
"Social Services" means services provided to meet social needs.  For purposes of this document it does not include services which are generally used to divert individuals from guardianship.  The "alternative services" which are exempt from this definition include power of attorney services, trust arrangements, money management services, representative payeeships, and case management services.  

(21)
"Staff" means paid and volunteer personnel.

(22)
"Stand-By Guardian" means a person, agency or organization whose appointment as guardian shall become effective without further proceedings immediately upon the death, incapacity, resignation, or temporary absence or unavailability of the initially appointed guardian.

(23)
"Substituted Judgment" means the principle of decisionmaking which requires implementation of the course of action which comports with the individual ward's or beneficiary's known wishes expressed prior to the appointment of the guardian or representative payee, provided the individual was once capable of developing views relevant to the matter at issue and reliable evidence of these views remains.  Current opinions and desires of the ward or beneficiary shall be examined and are relevant to a determination of the ward's or beneficiary's views prior to appointment of the guardian or representative payee.

(24)
"Temporary Guardian" means a guardian whose authority is temporary.

(25)
"Ward" means a person for whom a guardian has been appointed.

FUNDAMENTAL PRINCIPLES
The standards set out in this document are based on several fundamental and overriding principles.  These principles shall be observed by each guardian or representative payee and shall be considered by the guardian or representative payee when implementing and applying the standards set out in this document.  These principles are:

PRINCIPLE 1

Guardianship and representative payeeship programs are required to implement, provide and actively seek out alternatives to guardianship where appropriate. Guardians should always be searching for ways to use less restrictive interventions to ensure that guardianship is only utilized where it is truly needed.  To foster the use and growth of alternative services, guardianship programs should be required to provide such services in addition to providing guardianship services.  Alternative services should include not only representative payee services but durable power of attorney arrangements, trust arrangements, money management services, and case management services.

PRINCIPLE 2

A guardian shall actively work toward the goal of limiting or terminating the guardianship. A representative payee shall actively work toward dissolution of the representative payeeship.  To this end, a guardian or representative payee shall encourage the ward or beneficiary in the appropriate restoration, maintenance, or development of maximum self-reliance and independence. The purpose of the guardianship or representative payeeship is restoration, maintenance or development of independence and capacity, wherever feasible.  Guardianship and representative payeeship should not be viewed as enduring for life or as a means to handle a troublesome individual.

PRINCIPLE 3  


A guardian or representative payee shall actively pursue that course(s) of action which comports with the principle of substituted judgment.  Where reliable evidence of the ward's or beneficiary's views prior to appointment of the guardian or representative payee does not exist, a guardian or representative payee shall actively pursue the best interests of the ward or beneficiary, although these interests may conflict with the interests of the community,  neighbors, caretakers, families, and other third parties.  In pursuing the best interests of the ward or beneficiary, the guardian or representative payee shall attempt to effectuate the desires and objectives of the ward or beneficiary with respect to all matters, unless such desires or objectives are clearly not in the best interests of the ward or beneficiary.  The focus of these standards is on honoring the client's volition as much as possible.  Even where volition is no longer clear, every attempt should be made to determine what the client's desires would have been in such a situation.  Only where absolutely no evidence of volition exists should the client be presumed to have wanted what social norms deem is in the best interests of the individual.

PRINCIPLE 4 

Where a guardian has such authority, a guardian shall maintain the ward or, if necessary, move the ward to the most normalized, and least restrictive, appropriate environment that manifests opportunity for independence and autonomy. Not only should the guardian make every effort to assist in decisionmaking in the least restrictive manner, but in addition, the guardian should make every effort to ensure that the environment in which the ward lives, works, and engages in recreational activities is as free and culturally normative as possible.

PRINCIPLE 5


A guardian or representative payee shall not exceed the bounds of his/her authority as described by the court and/or the laws and regulations under which he/she is appointed.  Whatever rights and powers have not been delegated to the guardian or representative payee remain with the individual.  This distinction may seem simple but in practice a guardian or representative payee may have trouble leaving decisions, over which the guardian or representative payee has been granted no authority, to the ward or beneficiary when the guardian or representative payee feels the ward or beneficiary is not making the correct decisions.  This is especially true in those instances in which the surrogate decisionmaker has power over the finances of the individual.  Pursuant to this principle, a representative payee does not have the power to withhold money from the beneficiary until the beneficiary agrees to remain in suitable housing or until the beneficiary agrees to follow a regimen of  prescribed medication.

PRINCIPLE 6

All wards and beneficiaries, whether elderly, developmentally disabled, mentally ill, or subject to some other categorization, shall be accorded equal procedural protections and safeguards.  The standards set out in this document attempt to avoid all artificial distinctions which may have been created by statute.  In some states there is more than one statute governing the imposition of guardianship.  The procedure for obtaining a guardian and the authority and duties of the guardian will vary depending upon the categorization of the proposed ward's disability -- i.e. whether the individual is developmentally disabled, mentally ill, or an older person.  These standards require like treatment of all individuals subject to similarly restrictive state interventions.

PRINCIPLE 7

All wards and beneficiaries shall be delivered services in keeping with the standards set out in this document, no matter what their financial status or ability to pay for such services.  This does not mean that an indigent client must be provided with additional or more costly services not required by this document (e.g. a live-in maid rather than chore services, transportation by taxi rather than by bus, etc.).  This principle requires that the services and requirements of decisionmaking mandated by this document be provided to all clients -- whatever their financial status -- who are served by programs coming under the provisions of this document.  For example, all clients are entitled to second medical opinions pursuant to Standard 9(D) regardless of their ability to pay for such consultation.  This principle is meaningless if programs do not have adequate resources to provide quality services to all clients.  This principle is as much a mandate to funders of guardianship and representative payee services as it is to providers.

PRINCIPLE 8

A guardian or representative payee shall treat the ward or beneficiary with dignity and respect.

PRINCIPLE 9


A guardian or representative payee shall keep confidential the affairs of the ward or beneficiary, except: (1) for purposes of reporting to the court or the agency responsible for administering the benefits which are the subject of a representative payeeship; (2) when it is necessary to disclose such information for the best interests of the ward or beneficiary; or (3) when the ward or beneficiary, if capable, has given his/her informed consent to the disclosure of such information. The imposition of a guardianship or representative payeeship automatically reveals the individual's affairs to the surrogate decisionmaker and to the scrutiny of the agency appointing the surrogate decisionmaker.  To preserve the right of privacy of the individual as much as possible, the surrogate decisionmaker must not reveal information about the individual or his/her circumstances unless such revelation is necessary to the well-being of the individual.
STANDARDS PROVISIONS

STANDARD 1.  DUTIES OF THE GUARDIAN OF THE PERSON
1(A)
If the guardian of the person has been granted such authority by the court, the guardian shall have the following duties and obligations to the ward:


(1)
To see that the ward is appropriately housed.  Performance of this duty shall involve consideration and compliance with the provisions of Standard 8.  Proper performance of this duty requires the guardian to have frequent and meaningful visits with the ward pursuant to the provisions of  Standard 7.


(2)
To ensure that provision is made for the support, care, comfort, health, and maintenance of the ward.  This includes the duty to make certain that the ward has applied for any financial, health care, or other public or private benefits for which (s)he may be eligible.  To this end, the guardian has the duty to become knowledgeable of, or seek out the assistance of, persons knowledgeable of existing services and legal entitlements to which the ward may be eligible.  The guardian also has the duty to ensure the availability of someone, either the guardian himself/herself or another person, who has the knowledge and the ability to pursue the application and appeals procedures, including administrative and judicial procedures, necessary to obtain the entitlements.


(3)
To make reasonable efforts to secure for the ward medical, psychological and social services, training, education, and social and vocational opportunities that are appropriate and that will maximize the ward's potential for self-reliance and independence.


(4)
To keep confidential the affairs of the ward, except when it is necessary to disclose such affairs for the best interests of the ward.


(5)
To file with the court all reports required pursuant to state statute, regulations, court rule, or the particular court pursuant to whose authority the guardian has been appointed.


(6)
To the extent that the guardian of the person has been authorized by the court to manage the ward's property, the guardian shall adhere to the requirements of Standard 2.

(7)
To carry out all other duties required by state statute, regulations, court rule, or the particular court pursuant to whose authority the guardian has been appointed.

STANDARD 2.  DUTIES OF THE GUARDIAN OF THE ESTATE
2(A)
The guardian of the estate shall have the duty to manage the ward's property to the extent authorized by the court and by statute, court rule, or regulation.  In carrying out this duty, the guardian of the estate shall maintain the ward's lifestyle to the extent possible.  If the guardian has the appropriate authority, this responsibility entails the obligation to:


(1)
Act as the fiduciary of the ward, performing duties responsibly and honestly for the benefit only of the ward (and where appropriate, for the support of the ward's dependents), pursuant to the confidence and faith with which the guardian has been entrusted.  


(2)
To keep confidential the affairs of the ward, except when it is necessary to disclose such affairs for the best interests of the ward.


(3)
To keep accurate records of all payments, receipts, and financial transactions undertaken on behalf of the ward.


(4)
To ensure that all goods and services purchased on behalf of the ward are properly delivered and rendered.


(5)
To allow the ward the opportunity to manage funds as appropriate.  Many wards are capable of managing limited spending money.  Wherever possible wards should be afforded this opportunity.  Even if wards are prone to lose money, providing them with small amounts of cash -- e.g. $5 or $10 -- may be beneficial in promoting feelings of independence.


(6)
To post and maintain a bond sufficient for the protection of the ward's estate.


(7)
To comply with all requirements of the court including, but not limited to:

(a) 
the duty to file an inventory of the ward's assets;

(b) 
the duty to file accountings and other reports as required by the court.


(8)
To carry out all other duties and obligations required by state statute, regulation, court rule, or the particular court pursuant to whose authority the guardian has been appointed.  This may include the duty to:

(a)
apply the ward's income, principal and other resources for the comfort and support of the ward and the ward's dependents;

(b)
prosecute or defend against legal actions in any jurisdiction for the protection of the financial resources of the ward;

(c)
perform contracts entered into by the ward before the onset of the ward's disability; 

(d)
when authorized by the court, execute and deliver any bill of sale, deed, or other instrument;

(e)
settle, contest, or release claims against the ward;

(f)
pay taxes and other reasonable expenses incurred on behalf of the ward;

(g)
invest funds of the ward, as would a prudent person managing his or her own financial resources, for the ward's future needs.  Prudent investments include deposits in an interest or dividend bearing account in a bank or trust company, or in a savings and loan association if federally insured, or otherwise insured in accordance with state law requirements and United States obligations of which both the principal and interest are guaranteed unconditionally by the United States.




STANDARD 3.  DUTIES OF THE REPRESENTATIVE PAYEE4      

3(A)
The representative payee has the duty to receive and manage benefit payments on behalf of the beneficiary.  This responsibility entails the obligation to:


(1)
Act as the fiduciary of the beneficiary with respect to those benefit payments which the payee has been appointed to manage, performing duties responsibly and honestly for the benefit of the beneficiary, pursuant to the confidence and faith with which the payee has been entrusted.


(2)
To keep confidential the affairs of the beneficiary, except when it is necessary to disclose such affairs for the best interests of the beneficiary.

 
(3)
Spend payments for the benefit of the beneficiary.  Payments shall be spent for the following purposes and in the priority listed:


(a)
for the current maintenance of the beneficiary.  Current maintenance includes costs incurred in obtaining food, shelter, clothing, medical care, and personal comfort items;


(b)
for the current maintenance of the beneficiary's legal dependents;


(c)
if the expenses in (a) and (b) above have been met, to cover past debts.


(4)
After paying expenses listed in (3) above, invest, as would a prudent person managing his or her own financial resources, those funds remaining for the beneficiary's future needs.  Prudent investments include deposits in an interest or dividend bearing account in a bank or trust company, or in a savings and loan association if federally insured, or otherwise insured in accordance with state law requirements and United States obligations for which both the principal and interest are guaranteed unconditionally by the United States.


(5)
Ensure that all goods and services purchased on behalf of the ward are properly delivered and rendered.


(6)
File accountings and other reports as required or requested by the agency administering the benefits.


(7)
Promptly notify the agency responsible for administering the benefits on the death of the beneficiary, or any other change in the beneficiary's circumstances which may affect his or her entitlement to the benefits.


(8)
Keep accurate records of payments, receipts, and financial transactions undertaken on behalf of the beneficiary.


(9)
Carry out all other duties and obligations required by the agency administering the benefits.

STANDARD 4.  AVOIDANCE OF CONFLICT OF INTEREST
4(A)
A guardian or representative payee shall avoid all conflicts of interest and even the appearance of a conflict of interest.  An appearance of a conflict of interest arises where the guardian or representative payee has a personal or agency interest which has the potential to adversely affect the interests of the ward or beneficiary.  Specifically:


(1)
A program shall not provide housing, medical or social services to an individual if the program is also acting as guardian or representative payee for that individual.  The program's duty is to coordinate and ensure the provision of all necessary services to the ward or beneficiary rather than to provide those services directly.  To insure that the guardian or representative payee remains free to challenge inappropriate or poorly delivered services and to advocate vigorously on behalf of the ward or beneficiary, the guardian or representative payee should be independent from all service providers.   As defined in this document, social services does not include alternative services that are used to divert individuals from guardianship.  However, where a program can demonstrate unique circumstances, indicating that no other entity is available to act as guardian or representative payee, or to provide needed social services,  a limited waiver with regard to the provision of social services may be granted by the funder, court or other monitoring agency as to individual wards or beneficiaries.  Procedures for granting such waivers shall be designed by the waiver granting agency and shall require a showing that in the absence of a waiver, hardship to the ward will result.


(2)
A program providing formal advocacy services shall not serve as guardian or representative payee to any person.  The possibility that a ward or beneficiary might need the services of the advocacy program in order to air grievances or to challenge actions of the program in its capacity as guardian is too great to allow such a program to provide guardianship or representative payee services.  This prohibition would exclude such programs as legal services providers, ombudsmen, and Protection and Advocacy systems from providing guardianship services.


(3)
A program shall not act as the petitioner in a guardianship proceeding, or serve as guardian ad litem or as court appointed visitor or investigator in a guardianship proceeding.  Programs should not be in a position to initiate or influence the appointment of guardians.  


(4)
A guardian or representative payee shall not commingle personal or program funds with the funds of a ward or beneficiary.  This prohibition does not prohibit a guardian or representative payee from consolidating and maintaining a ward's or beneficiary's funds in joint accounts with the funds of other wards or beneficiaries.  However, if the guardian or representative payee does so, (s)he shall maintain separate, accurate, and complete accountings of each ward's or beneficiary's funds under his/her control.  Where an individual or organization serves several individuals, it may be more efficient and cost-effective to combine the individuals' funds in a single account.  In this manner, banking fees and costs are distributed among the individuals, rather than being born by each separately, and higher interest can be earned.  The use of such joint accounts should only be permitted where the guardian or representative payee has available personnel with expertise in accounting procedures, so that accurate records are kept of the exact amount of each client's funds in the account and the interest which is attributable to each individual ward or beneficiary.  In addition, client accounts shall be audited annually pursuant to Standard 12(J). 


(5)
A guardian shall not sell, transfer, convey, or encumber any interest in real or personal property to staff of the program, a spouse of a staff member, a board member of the program, a spouse of a board member, an agent or attorney of the program, or any corporation or trust in which the program or its staff has a substantial beneficial interest unless the transaction is approved by the court after notice to interested persons and others as directed by the court.


(6)
A program or its staff shall not borrow funds from, or lend funds to, the ward or beneficiary unless the transaction is approved by the court or the agency administering the client's benefits after notice to interested persons and others as directed by the court or the agency.  This standard does not prohibit advances made to clients for purposes of off-setting a short-term emergency situation, provided that such advances are made at no-interest.

STANDARD 5.  RIGHTS OF WARDS AND BENEFICIARIES

5(A)  
Rights of the Individual under a Guardianship

In general, a ward retains all legal and civil rights guaranteed to residents under the State and United States Constitutions and all the laws and regulations of the State and the United States except those rights which by court order have been designated as legal disabilities or which have been granted to the guardian by the court.  These rights include, but are not limited to:


(1)
The right to exercise control over all aspects of his/her life not delegated to a guardian by the court.


(2)
The right to be treated with dignity and respect.


(3)
The right to guardianship services suited to his/her condition and needs.


(4)
The right to privacy -- the right to privacy shall include but is not limited to the right to body privacy, the right to unimpeded, private, and uncensored communication with others by mail and telephone, and the right to visit with persons of his/her choice. 


(5)
The right to have personal desires, preferences, and opinions given due consideration in decisions being made by the guardian.


(6)
The right to petition the court for termination or modification of the guardianship -- notification of this right shall include an explanation of the steps necessary to initiate the procedure.


(7)
The right to procreate.


(8)
The right to bring a grievance against the program (see Standard 12(G)).


Depending on State law, the ward may also have additional rights.  The guardian has a duty to request guidance from the court with respect to such additional rights and, where such rights are not clearly removed, to inform the ward of the existence of such rights.  These additional rights may include, but are not limited to:


(9)
The right to marry.


(10)
The right not to undergo sterilization solely for the purpose of birth control. 


(11)
The right to vote.


(12)
The right to execute a will, living will, durable power of attorney, or any other declaration of intent.


(13)
The right to retain an attorney.

The guardian shall work to help the ward attain these rights and shall respect these rights at all times.  Upon appointment, or at the first meeting between the guardian and the ward, the guardian shall explain the rights to the ward in a manner most likely to be understood by the ward and shall deliver a written copy of these rights to the ward.  The guardian shall secure the ward's signature on a copy of the document setting out these rights, which signature shall indicate that the ward has been informed of his rights and delivered a copy of the rights document.  In no event shall the ward's signature constitute a waiver of any of the ward's rights.  The rights document shall contain a provision stating the same.  The guardian shall deliver the signed rights document to the court.  If the ward is incapable of signing, the guardian shall obtain the signed statement of a disinterested third party indicating that the guardian provided the ward with a copy of the rights document and shall deliver this statement to the court.

5(B)
Rights of the Individual under a Representative Payeeship


(1)
An individual subject to a representative payeeship retains all rights guaranteed to State residents under the State and United States Constitutions and all the laws and regulations of the State and the United States, with the exception of the right to receive and manage those funds which are the subject of the appointment.


(2)
The representative payee shall explain to the beneficiary at the first meeting of the beneficiary and the representative payee that the beneficiary has the right to petition the agency which appointed the representative payee for termination of that representative payeeship.  Notification of this right and an explanation of the steps necessary to initiate the process shall be made both orally and in writing.  The representative payee shall secure the beneficiary's signature on a copy of the document setting out these rights, which signature shall indicate that the beneficiary has been informed of his/her rights and delivered a copy of the rights document.  In no event shall the beneficiary's signature constitute a waiver of any of the beneficiary's rights.  The rights document shall contain a provision stating the same.  The representative payee shall deliver the signed document to the funder of the program and/or to the agency which administers such benefits.  If the beneficiary is incapable of signing, the representative payee shall obtain a signed statement from a disinterested third party, indicating that the representative payee has provided the beneficiary with a copy of the rights document and shall deliver this statement to the funder and/or agency administering benefits.

STANDARD 6.  INITIAL STEPS
6(A)
In the absence of need for immediate action, the guardian or representative payee shall meet with the ward or beneficiary as soon after the appointment as is feasible, but no later than two weeks thereafter.  At  this first meeting, the guardian or representative payee shall:


(1)
Communicate to the ward or beneficiary the role of the guardian or representative payee.


(2)
Outline the rights retained by the ward or beneficiary and the grievance procedures available to him/her.  A written explanation of the ward's or beneficiary's rights and the grievance procedure shall be given to him/her and, upon request, to relatives, friends, caregivers, and other persons designated by the ward or beneficiary (see Standard 5).


(3)
Assess the physical and social situation of the ward or beneficiary, the educational, vocational, medical, and recreational needs, likes and preferences, living conditions, and the support systems available to the ward or beneficiary.


(4)
Attempt to gather any missing necessary information regarding the ward or beneficiary.  A guardian shall document in writing the following information as required by each individual case and as permitted pursuant to the extent of his/her authority:5  


(a)
client data.  This includes such things as names, addresses, and phone numbers of relatives, neighbors, friends and physicians.


(b)
functional status.  A program having proper authority shall make and record subjective evaluations of the ability of the ward to function in terms of activities of daily living and taking care of personal needs.


(c)
medications.  A program having proper authority shall compile a list of all prescription and over-the-counter medication administered to the ward or found in the ward's residence.  This list shall note the prescribing doctor, the date the medication was issued, the dose size and the frequency with which it is to be taken, the purpose for which it is taken, and any possible side effects.  It should also contain observations about the ward's ability to self-administer medications properly.

6(B)
Immediately upon appointment or after the first meeting with the ward, the guardian or representative payee shall complete intake by gathering the following information and undertaking the following activities:


(1)
Physician's evaluation.  Where the program has proper authority, the ward's treating physician shall be asked to complete a medical evaluation form.  This form shall provide the physician with a checklist upon which to note the ward's condition, treatment (including the appropriateness of medication), and functional status.  If the ward has not been examined by a physician within the last year, or if circumstances indicate that an examination is needed, the physician shall be asked to examine the ward before completing the form.


(2)
Psychological evaluation if appropriate.  Where the ward demonstrates psychological dysfunction and the program has the proper authority, a psychological evaluation shall be obtained.


(3)
An inventory of property and income.  A program having proper authority shall list all the property of the ward, including the amount and type of benefits currently received, the existence and condition of assets, income, pensions, and other financial resources and their location.


(4)
An inventory of advance directives.  A program having proper authority shall obtain copies of all written statements of intent made by the client.  Such statements of intent would include, but are not limited to, powers of attorney, living wills, and organ donation statements.


(5)
In general, a representative payee will only need information necessary to insure that benefits are appropriately handled.  This will involve gathering information on beneficiary expenses and may involve inquiries into the expenses of dependents and the past debts of the beneficiary.


(6)
Client budget.  A program serving as representative payee or guardian, and having proper authority, shall design a budget.  This budget shall be designed with the help and input of the client.


(7)
Notify relevant agencies and individuals of the appointment of a guardian or representative payee.  This would include notifying, where appropriate to the scope of the authority granted, providers of residential and in-home services, medical service providers, financial institutions, social service providers, relatives, and others.  


(8)
The program shall draft an individual client plan outlining the goals of the program and the client, and the target date set for completion of each goal.  Plans shall address the unique situation of the ward or beneficiary and shall demonstrate an adherence to the fundamental principles set forth in this document.  To the extent possible, the client should participate in formulating the plan.  The client plan shall specify:6    


(a)
the specific problems and specific needs of the client;


(b)
the appropriate least restrictive conditions and services which are necessary to meet the client's needs;


(c)
the means to be employed to meet the service needs of the client  -- both in the short-term and the longer term;


(d)
the rationale for the provision of less desirable services;


(e)
specification of staff responsible for obtaining or providing needed services;


(f)
the manner in which the guardian or representative payee will exercise and share decisionmaking authority with the ward or representative payee, where possible;


(g)
the minimum conditions for limiting or terminating the guardianship and/or representative payee service and the probability of such an occurrence;


(h)
such other items as will assist in fulfilling the needs of the client and the duties of the guardian or representative payee.


The client plan shall be reviewed at the next scheduled review of cases (see Standard 14(A)).  The individual client plan shall be submitted to the court or the agency responsible for administering the benefits which are the subject of a representative payeeship and to any other relevant parties as determined by the court or the benefit-administering agency.

STANDARD 7.
PERSONAL CONTACT AND ONGOING RESPONSIBILITIES
7(A)
The guardian or representative payee shall formulate short and long range plans for the ward or beneficiary in accordance with Standard 6(B)(8) and shall engage in ongoing activities and responsibilities to effectuate those plans.  Through personal contact with the ward or beneficiary, the guardian or representative payee shall continually monitor the ward's or beneficiary's situation, assessing the continued benefit of current plans.  The guardian or representative payee shall promptly make changes in the ward's or beneficiary's situation, or secure services, in order to ensure that mechanisms, situations and/or courses of action which comport with the principle of substituted judgment are instituted or, in the absence of reliable evidence of the ward's or beneficiary's views prior to appointment of the guardian or representative payee, that mechanisms, situations and/or courses of action which are in the best interests of the ward or beneficiary are secured.

7(B)
A program shall work cooperatively with other surrogate decisionmakers, including another guardian and/or representative payee, to further the interests of the individual.  

7(C)
Guardians of the person shall have meaningful visits with their wards no less than once a month.  Guardians of the estate shall have meaningful visits with their wards no less than quarterly.  Representative payees shall visit with beneficiaries no less than quarterly.  Visits by guardians of the estate and representative payees will be made for the purpose of ensuring that all goods and services for which payment is made are properly delivered and rendered.

7(D)
Where the guardian or representative payee has proper authority, a meaningful visit shall consist of, but is not limited to, the following activities:


(1)
Communication with the ward or beneficiary.  In communications with the ward or beneficiary, the guardian or representative payee shall, where appropriate to the authority granted, make every effort to ascertain the ward's satisfaction with the current living situation, the extent of the ward's or beneficiary's current disability or impairment, and the current needs and desires of the ward or beneficiary.


(2)
Conferences with service providers/caregivers.  Where applicable, this may include conversations with physicians, psychologists, nurses, social workers, physical or occupational therapists, teachers, and residence operators.  If care conferences are held at the living site, the guardian shall ask to be informed of their scheduling and make every attempt to attend and participate in care conferences concerning wards.  If unable to attend, the guardian shall obtain information about what occurred at the conference.


(3)
Examination of any charts or notes kept regarding the ward.


(4) 
Assessment of the appropriateness of maintaining the ward in the current living situation considering social, psychological, educational and vocational, and health and personal care needs.  In making this assessment the guardian shall consider all other factors listed in Standard 8.


(5)
Assessment of ward's physical appearance and psychological and emotional state.


(6)
Assessment of the repair, cleanliness, and safety of the living situation.


(7)
Assessment of the adequacy and condition of the ward's personal possessions.  This would include such items as clothing, furniture, TV, etc.

7(E)
The guardian or representative payee shall keep a written summary of all personal contact with the ward or beneficiary, whether in person or by phone, and with other care providers.  This summary shall be kept in an orderly manner accessible for use by the program and for review by the court and shall describe the date and approximate time of the contact, the reason for the contact, the nature of the contact, and the outcome or result of the contact.

7(F)
Guardians and representative payees shall petition the court or the agency for limitation or termination of the guardianship or payeeship when the ward or beneficiary no longer meets the standard pursuant to which the guardianship or payeeship was imposed, or when there is an effective less restrictive alternative available.

STANDARD 8.  WARD'S LIVING SITUATION
8(A)
Guardian of the Person's Duty to Monitor the Living Situation
Where the guardian has appropriate authority, he/she shall carefully monitor the living situation of the ward.  The following factors should be examined and evaluated in monitoring the ward's living situation:


(1)
The ward's wishes with respect to his/her living situation.


(2)
Where the ward is in a facility, the quality of life offered by that facility.  In making this determination, consideration should include, but is not limited to:7  


(a)
the opportunity for active habilitation and rehabilitation to maximize the ward's potential to return to independent living.  This includes, but is not limited to, the availability of support services, physical therapy, occupational therapy and counseling, and recreational, educational and productive activities, especially individually designed activities, appropriate to the ward's needs and interests, designed to promote opportunities for engaging in normal pursuits including religious activities of the ward's choice; 


(b)
the atmosphere and physical condition of the living situation including, but not limited to, such aspects as cleanliness, freedom from pests, safety, comfort, homelike atmosphere, availability of windows and light, availability of secure and private closet space, accessibility to the outdoors, the setting and surroundings in which the residence is located, and upkeep of the buildings and furnishings;


(c)
treatment of the ward by staff and other residents.  This should include consideration of whether the ward is treated with dignity and respect and in an age-appropriate manner;


(d)
the appropriateness of the peer group;


(e)
opportunity for privacy and exercise of self-determination by the ward.  Among other things, this should include consideration of such factors as whether the ward is allowed: to select friends and visit with family and friends both inside and outside the facility; to control personal money; to have personal possessions; to choose activities, schedules and health care consistent with his/her interests, assessments and plans of care; and to have reasonable body privacy;


(f)
opportunity for independence offered by the living situation;


(g)
availability of culturally appropriate food prepared by methods that conserve nutritive value, flavor, and appearance and that is served in a manner that is attractive and at the proper temperature;


(h)
opportunity afforded the ward to influence decisions made about the facility, e.g. to participate on a residents' council;


(i)
compliance by the facility with state and federal laws pertaining to residents' rights. 


(3)
Whether the living situation provides the most appropriate, least restrictive living arrangement available.


(4) 
Whether the living situation meets the needs of the ward with minimal needed intrusion on the privacy and autonomy of the ward.  In making this determination the availability of needed support systems shall be considered.  Support systems include, but are not limited to, the help and care given by family and friends, social and in-home services, medical and psychological services, and transportation services.


(5)
The physical condition of the living situation, including cleanliness, repair, and safety.


(6)
The effect a change in living situation would have on the ward's psychological, emotional, social, and physical condition.


(7)
The geographical proximity of the living situation to visiting family and friends.


(8)
The effect the geographical location of the living situation has on the guardian's ability to see to the care, comfort, and maintenance of the ward.

8(B)
Authorizing a Move to a More Restrictive Environment

A guardian having the appropriate authority shall not authorize moving the ward to a more restrictive environment until (s)he has carefully considered the factors listed in Standard 8(A) and has consulted with professionals actively involved with the care of the ward.  A more restrictive environment is an environment which places greater limits on the ward's rights and personal freedoms.  Prior to authorizing the move, the guardian should make every effort to consult with an objective third party, who has considered the factors listed in Standard 8(A), on the advisability of such move.  As noted in the definition section, the objective third party may be any person or group which has no interest, financial or otherwise, in the resulting actions or services undertaken pursuant to a particular guardianship decision and which is not involved in the day-to-day delivery of services to wards or the operation of the program as a whole.  Accordingly, the objective third party cannot be affiliated with the current or prospective residence of the ward.  The objective third party might include: the probate judge; a court visitor, investigator, or other monitor of guardianship services; a committee of community advisors; or a consulting social worker or other health professional.

8(C)
Need for Court Approval Before Placement in a More Restrictive "Facility"   

If a guardian having the appropriate authority determines, based on the factors listed in paragraph 8(A), that the ward should be placed in a more restrictive "facility", the guardian shall first seek the approval of the court before placing the ward in the "facility."  A more restrictive "facility" is a "facility" which places greater limits on the ward's rights and personal freedoms.  In seeking such approval, the guardian shall make known to the court the recommendation of the objective third party, consulted pursuant to Standard 8(B).  In no event shall a guardian admit a ward to a facility for the inpatient treatment of persons who are mentally ill without an involuntary commitment proceeding as provided by State law. 

8(D)
Emergency Or Forced Move 

A guardian having the authority to determine the living situation of a ward shall be aware of State and federal laws and regulations pertaining to the involuntary transfer or discharge of residents of facilities and shall pursue administrative and judicial remedies available under such laws if (s)he feels that the individual is being forced to move without proper cause.

STANDARD 9.
SECURING MEDICAL SERVICES AND AUTHORIZING MEDICAL TREATMENT8   

9(A)
Duty to Promote the Maintenance of the Ward's Health
A guardian having appropriate authority has the duty to actively promote the maintenance of the ward's health.  This includes not only the duty to react to any medical situations which demand attention, securing and authorizing necessary medical treatment, but in addition the duty to ensure the ward receives regular preventive medical and dental services.  Accordingly, a guardian shall ensure that the ward undergoes annual dental and medical exams.  If the ward is a resident of a facility or a patient in a hospital, the guardian shall periodically examine the medical records of the ward and speak with attending physician(s) and other caregivers to ensure that the ward is receiving proper and necessary medical care.

9(B)
Criteria for Making Medical Decisions
A guardian having appropriate authority shall proceed in the manner indicated when called upon to make a medical decision for a ward: 


(1)
The guardian's decision shall be controlled by any specific wishes of the ward, expressed prior to appointment of a guardian, including but not limited to wishes expressed in a living will, a durable power of attorney, or any other specific oral or written declaration of intent.


(2)
If the ward made no specific declaration of intent prior to appointment of a guardian, the guardian shall use whatever general knowledge (s)he has of the ward to make a decision based on a substituted judgment standard.  Such standard shall allow consideration of the current wishes of the ward.  In soliciting the ward's wishes the guardian shall first inform and explain to the ward the details of the information gathered in Standard 9(B)(3) below. In addition, the guardian should encourage the ward to put such wishes in writing for future reference by guardians, courts, health care professionals, and others.


(3)
Where reliable evidence of either the ward's prior specific or general wishes does not exist, the guardian shall make a decision based on the perceived best interests of the ward.  In determining the best interests of the ward the guardian shall consider the current wishes of the ward. The guardian shall make an informed judgment and shall not consent to treatment until the following information has been gathered:


(a)
the reason for, and nature of, the treatment;


(b)
the benefit/necessity of the treatment;


(c)
the possible risks and side effects of the treatment;


(d)
alternative treatments or measures that are available and their respective risks, side effects and benefits.

In determining any of the above factors, the guardian should consider information arising out of personal contact with the ward, information arising out of the contact of family or close friends with the ward, information and opinions imparted by attending physician(s) and/or relevant medical professionals, and all other relevant information.

9(C)
Decisions About Medical Interventions that Can Be Made Without a Second Opinion

Certain medical interventions if performed without anesthesia or with only a local anesthetic may be authorized by the guardian alone, considering the factors listed in paragraph 9(B), and do not require the guardian to obtain a second medical opinion.  If the ward has made a prior specific declaration of intent with regard to the issue at hand, that declaration shall be controlling.  Unless State law requires the guardian to undertake additional steps before authorizing a specific medical intervention, this paragraph applies to the following medical interventions: 


(1)
Diagnostic physical examinations.


(2)
Eye examinations.


(3)
Limited use of x-rays.


(4) 
Routine dental examinations.  This would include such things as teeth cleaning, bridgework, fillings, crowns, replacement of dentures, etc.


(5)
Physical therapy.


(6) 
Minor medications, both prescription and non-prescription. This would include such medications as aspirin, cold medications, vitamins, penicillin, etc.


(7)
Routine, low risk immunizations.

9(D)
Decisions About Medical Interventions Requiring a Second Substantiating Opinion
Absent an emergency or execution of a living will, durable power of attorney or other declaration of intent which clearly indicates the ward's desires with respect to that action, a guardian having the appropriate authority shall not grant or deny authorization for the following medical interventions until (s)he has given careful consideration to the factors listed in paragraph 9(B) and has obtained two substantiating medical opinions from physicians who have examined the ward, at least one of whom is not affiliated with a health care institution in which the ward is placed.  Unless State law requires the guardian to undertake additional steps before authorizing a specific medical intervention, this paragraph applies to the following medical interventions:


(1)  
Medical interventions requiring general or major anesthesia or involving a moderate to significant risk to the ward.


(2)  
Administration of potentially damaging drugs, regimen, or therapy.


(3)  
Extensive use of x-rays.


(4)
Interventions which drastically affect the appearance or functioning of the ward, such as surgery, amputation, eye surgery, and cosmetic surgery.


(5)
Any treatments which require restraints, whether chemical or mechanical, or any adversive behavior modification.  Before these treatments shall be authorized the guardian shall explore and exhaust all less restrictive alternative interventions.


(6)
Interventions which pose a significant risk to the ward due to the ward's condition or unique vulnerabilities.  By way of illustration, unique conditions or vulnerabilities would include such things as allergic reactions, poor health, bleeding problems, and heart conditions.


(7)
Administration of anti-psychotic or psychotropic drugs.


(8)  
After-death donations of organs.


(9)
Prescription of contraceptives if deemed medically necessary.


(10)
Any other treatment or intervention which would cause a reasonable person to seek a second medical opinion.

9(E)  
Emergency Medical Treatment

In the case of emergency medical treatment falling within any of the situations listed in paragraph 9(C) or 9(D), a guardian having proper authority shall grant or deny authorization of medical treatment based on a reasonable assessment of the factors required by paragraph 9(B), within the time frame allotted by the emergency.  In all emergency situations the guardian shall speak with the treating or attending physician before authorizing or denying any medical treatment.  If State law provides for the performance of additional steps prior to granting or denying authorization, the guardian shall undertake such additional steps.

9(F)
Extraordinary Medical Actions Requiring Prior Authorization By the Court
Extraordinary procedures cannot be undertaken without prior authorization from the court, unless the ward has executed a living will or durable power of attorney which clearly indicates the ward's desire with respect to that action.  This would be most likely to cover those situations in which "do not resuscitate" orders might be applicable or in which removal of life support is contemplated.  Unless State law requires the guardian to undertake additional steps before authorizing a specific medical intervention, this paragraph applies to, but is not restricted to, the following medical interventions:


(1)
Organ transplants to or from a living ward. 


(2)
Entry of do not resuscitate orders.


(3)
Experimental treatment.


(4)
Removal of life support.


(5)
Abortion.


(6)
Hysterectomy or any other treatment which would have the side effect of rendering the person incapable of procreation, provided it is medically necessary and is not for the purpose of birth control.


(7)
Medical treatment for persons whose religious beliefs prohibit such treatment.  By way of illustration this would include blood transfusions for a Jehovah's Witness or medical treatment for a Christian Scientist.


(8)
Any other treatments or interventions which the court must approve pursuant to State law. 

In the absence of a clear legal directive from the ward (i.e. living will or durable power of attorney) in the above listed instances, the guardian shall elicit the written opinion of the hospital or nursing home ethics committee, if one exists, before bringing the matter before the court.

STANDARD 10.   DISPOSITION OF PROPERTY
10(A)
If reliable evidence exists of the ward's views prior to the appointment of a guardian, the guardian of the estate, having the appropriate authority, shall not sell, encumber, convey, or transfer property of a ward, or an interest therein, unless such sale, encumbrance, conveyance, or transfer is in keeping with the principle of substituted judgment. 

10(B) In the absence of reliable evidence of the ward's views prior to the appointment of the guardian, the guardian of the estate, having the appropriate authority, shall not sell, encumber, convey, or transfer property of a ward, or an interest therein, unless such sale, encumbrance, conveyance, or transfer is in the best interest of the ward.  In considering whether it is in the best interests of the ward to dispose of property, either real or personal, the guardian shall consider, but is not limited to a consideration of, the following factors:


(1)
Ability of the disposition of the property to improve the life of the ward.


(2)
The likelihood that the ward will need or benefit from the property in the future.


(3)
The current desires of the ward with respect to the property.


(4)
The provisions of the ward's estate plan, if any.


(5)
The tax consequences of the transaction.


(6)
The impact of the transaction on the ward's entitlement to public benefits.


(7)
The condition of the entire existing estate of the ward.


(8)
The ability of the ward to maintain the property.


(9)
The availability and appropriateness of alternatives to the disposition of the property.


(10)
The likelihood that such property may deteriorate or be subject to waste or dissipation.


(11)
The benefit versus the liability and costs of maintaining the property.

10(C)
In any disposition of real property, court approval shall be obtained prior to the transaction.  The guardian of the estate may seek such approval under the following circumstances:  


(1)
When the personal property of the ward is insufficient to pay his/her just debts together with the charges of managing his/her estate or when it appears that it is for the best interest of the ward that  part or all of his/her real estate be sold for that purpose in lieu of disposing of the personal estate.


(2)
When the personal property of the ward is insufficient to pay the expenses incurred by any county or by the state in the care, support, or maintenance of the ward together with the charges of managing his/her estate.


(3)
When the income of the estate of a ward is insufficient to maintain the ward and his/her family or is insufficient to educate a minor ward or the children of a ward.


(4)
When it appears that it would be for the benefit of the ward that real estate or any part thereof be sold and the proceeds thereof reinvested.


(5)
When the interest of the ward is that of a tenant by the entirety or is that of a joint tenant.

STANDARD 11.  DEATH OF A WARD OR BENEFICIARY
11(A)
Upon the death of a ward or beneficiary, a guardian or representative payee shall undertake to perform the following activities where relevant to the authority granted:


(1)
Notify the court or other appropriate authority either as designated by State law or by submitting a certified copy of the deceased ward's death certificate.


(2)
Notify any agency providing benefits to the ward or beneficiary including the Social Security Administration, the Veterans Administration, and  other state or federal benefit administrations.


(3)
Make arrangements with a funeral home -- utilizing any pre-paid funeral agreement -- if no family or friends are available to make such arrangements.


(4)
Apply for burial funds if necessary.


(5)
Turn the ward or beneficiary's assets over to the individual or agency designated by the court to receive such assets.


(6)
Submit a final accounting of the ward's estate to the court or other authorizing agency.

STANDARD 12.  PROGRAMMATIC REQUIREMENTS
12(A)
The program shall have a sufficient number of staff to adequately carry out, for all clients, all the duties required by statute, the letters of authority,  and the standards set forth in this document.  As noted in the definition section, staff includes both paid and volunteer personnel.  

12(B)
The program shall undertake a criminal record check and reference check of all staff with responsibility for client care and/or client monies and no such staff shall be retained who has been convicted of a crime evidencing reckless or intentional disregard for the property or persons of others.

12(C)
The program is required to seek out and, where they do not exist, to implement and provide alternatives to guardianship.  The program shall also make a commitment to providing education to the community on the appropriate use of alternatives to guardianship, including the risks and advantages of each alternative.  The program shall provide or have access to at least the following alternatives:


(1)
Money management services.


(2)
Durable power of attorney arrangements.


(3)
Trust arrangements.


(4)
Representative payeeship.


(5)
Case management services.

12(D)
Professional program staff, both volunteer and paid, shall attend and successfully complete 30 or more hours of orientation training and 8 or more hours of annual continuing education.  The curricula for such training shall address, but is not restricted to, the following issues:


(1)
The consequences of guardianship and representative payeeship to the individual.


(2)
Use of the least restrictive alternative doctrine, including an examination of the legal and social service alternatives to guardianship and their risks and advantages.


(3)
Guardianship statutes and court procedures.


(4)
The role and duties of the guardian and representative payee, including an examination of ethical considerations faced by guardians and representative payees.


(5)
Record keeping.


(6)
Administration and review of cases.


(7)
Reporting requirements.


(8)
Public benefits, social services, and pre-arranged funeral agreements.  


(9)
Health care. 


(10)
Working and communicating with clients.


(11)
Issues specific to the various client populations including unique issues relative to persons who are older, who are mentally ill, or who have developmental disabilities.  


(12)
Case closing.


(13)
Property management.

12(E)
A program shall seek and make arrangements for the assistance and services of necessary professionals.  Necessary professionals shall include, but are not limited to:


(1)
An attorney.


(2)
A social worker.


(3)
A psychiatrist or psychologist.


(4) 
A financial advisor.


(5)
A physician.


(6)
Any professional with unique disciplines necessary to ancillary services.

12(F) The program shall be available to provide emergency and on-call services 24-hours a day, seven days a week. To this end, a program shall make provisions for the availability by phone of at least one staff member at all times.  Because guardians are given such enormous control over the lives of their wards, they must be available to provide needed funds or to make emergency decisions on behalf of their wards.  Compliance with this requirement may be fulfilled by use of an answering service or an answering machine, provided the service or the machine gives a caller with an emergency access to at least one staff member.  Where a program consists only of a single individual, the program should make arrangements with the court, pursuant to provisions of State law, which arrangements allow for emergency decision-making by the court, stand-by guardian, temporary guardian, or similarly authorized individual or agency during the temporary absence or unavailability of the program staff. 

12(G)
The program shall implement, and put into writing, a grievance procedure.  The grievance procedure shall provide the client or another interested person with quick, easy access to an individual or body having the authority to address complaints made against the program or an individual staff member.  At the first meeting with the client, the program shall explain orally to the client the procedures open to the client if (s)he has a grievance.  The program shall also provide the client with a written explanation of the procedures.  Clients shall be informed that they may always complain to the court which has appointed the guardian, or to the agency which has appointed the program as representative payee.  Possible grievance reviewers might include the Director of the program, the Board of Directors of the program, a committee of the Board of Directors, an outside review committee, staff of the program funding agency, the court, or any combination of the enumerated groups.

12(H)
The program shall make every attempt to obtain adequate liability insurance coverage.

12(I)
The program shall have a system of file and case management which allows easy and quick access to all available client information in an orderly manner.  All files shall be easily accessible to supervisors and individual workers so that the program has information at all times about the number of its wards, their locations, and the services being provided.  This system should include:9  


(1)
Separate files for each client.


(2)
A uniform system for filing the order or letter appointing the program, any court pleadings, the initial intake information, the client plan and any amendments thereto, and reports to the court or appointing agency.


(3)
An easily accessible record of each contact with the client or someone connected with the client.  This record should be in chronological order.


(4)
A uniform system for chronologically filing all correspondence concerning the client.


(5)
A system to separate out each ward's financial and medical records.

12(J)  The program shall provide for an annual fiscal review of both program and client accounts consistent with generally accepted accounting principles.  Review of client accounts can be done randomly provided at least 20% of client accounts are examined.

STANDARD 13.  FEES 

13(A)
Where permitted by the court or the agency appointing the representative payee, a program serving as guardian or representative payee may charge reasonable fees to help defray the cost of its services.  However, no fee may be assessed against clients for whom the program already receives funding for services provided.  In addition, fees charged may not be paid from the personal allowance permitted under certain public benefits programs.  The fee charged must take into account the ability of the client to pay, and in no event may a fee be taken from a client with an annual income at or below the current federal poverty level unless such fee can be offset by an increase in public benefits provided to the client, and will therefore not affect the client's discretionary income.  Absent the rendition of extraordinary services, fees shall not exceed 5% of the ward's income.  Fees for guardianship services shall be reasonable and approved by the court.  Fees for representative payee services shall be reasonable and approved by the agency which appointed the representative payee.  Programs are encouraged to provide pro bono services to indigent clients.

STANDARD 14.  REVIEW OF CASES 

14(A)
Internal Review
Periodically, but no less than once a month, a sampling of the program's caseload shall be reviewed by program staff.  Each case handled by the program shall be reviewed no less than once every 6 months.  Where the program consists of a single individual who serves as guardian or representative payee, review of a sampling of cases shall be undertaken quarterly by that individual and at least one objective third party, one representative of the program's funder, or a community advisory committee.  Where confidentiality issues arise, identifying information on any documents shall be masked.  Reviewers shall provide guidance, make suggestions, and give substantive assistance where necessary.  The review shall include, but is not limited to, consideration and discussion of the following:


(1)
The current physical, mental, and social condition of the client.


(2)
The adequacy and appropriateness of the client's living situation considering all the factors listed in Standard 8.


(3)
The appropriateness and adequacy of medical, vocational, educational, and other professional services received by the client.


(4)
The frequency and nature of the program's visits to the client.


(5)
The need for continuation, limitation, or termination of the guardianship or representative payeeship.


(6)
The financial situation of the client, including an assessment of the client's eligiblilty for financial benefits and other entitlements.


(7)
The program's compliance with applicable statutes, letters of authority, and the standards set forth in this document.


(8)
The continued appropriateness of the client plan and the diligence of the program in carrying out that client plan.


(9)
Any other situation or circumstance relevant to the client's welfare.

14(B)
Outside Review
Periodically, but no less than once every 6 months, a committee of objective third party reviewers shall review a sampling of the program's cases.  This review will consist of the consideration and discussion of all the concerns listed in paragraph 14(A), above.  Identifying information in the client plan will be masked to protect the confidentiality of program clients.  The committee will keep written records of the findings of their review and, where appropriate, the reviewers shall suggest or require modification of the client plan.  The program shall invite court personnel to participate on the committee and/or to review annually on their own all or a sampling of the program's guardianship caseload.

STANDARD 15.  REVIEW OF PROGRAM
15(A)
Periodically, but no less than annually, the program shall be subject to review.  Such review may be undertaken by court staff, funders, a legal services program or a committee of community members.  However the reviewer(s) may not be affiliated with the program.  Such review shall consist of, but is not limited to, an examination of the following:


(1)
The ability of the program to meet the needs of its clients.  Determination of this ability shall be gauged, in part, by examining the written records of outside reviewers and by examining a current sampling of cases.  In examining case files, identifying information in the client plan shall be masked to protect the confidentiality of program clients.


(2)
The program's ability to provide and implement alternatives to guardianship.


(3)
The qualifications, training, and performance of staff.


(4)
The policies of the program.


(5)
Compliance of the program with the standards set forth in this document.


(6)
The ability of the program to continue at its current level.


(7)
Appropriateness of any fee schedules used by the program.


(8)
Appropriateness of the management methods and staffing pattern of the program.


(9)  
Ability of the program model to meet the needs of its clients.


(10)
Methods for improving and/or expanding program services.


(11)
Adequacy of the program's physical plant.


(12)
Adequacy of the program's funding level.


(13)
Adequacy of the program's bonding and liability insurance.
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� Recent statistics compiled by the Social Security Administration at the request of the Subcommittee on Housing and Consumer Interests of the House Select Committee on Aging indicate an increase in the use of representative payee arrangements.  Statistics reveal that the percentage of beneficiaries for whom a representative payee is appointed has increased substantially in the last decade. From 1973 to 1981, 2.82% to 2.94% of the total Title II (OASDI) adult beneficiary population had representative payees.  After 1982 the percentage increased yearly until 1985 -- the last year for which statistics are available -- when 3.26% of adult beneficiaries had representative payees.  A similar increase is seen among Title XVI (SSI) adult beneficiaries.  From 1975 to 1983 the percentage with representative payees increased from 9.17% to 19.49%.  In 1986 there was a slight drop, but 1987 figures indicate an increase to the 1985 percentage level.  Unfortunately, data are not available to indicate whether this rise occurred among older persons.  Data for Title II indicate that a great percentage of persons with representative payees are older women.  In 1985, more than half of the adult women who received Title II benefits and had representative payees were over the age of 65.  More than a quarter were over 80.  And women over 65 made up 25% of the entire population of adult Title II beneficiaries with representative payees.  Among Title XVI beneficiaries with representative payees, the percentage of older persons is much smaller.  In 1987, 13% of Title XVI beneficiaries with representative payees were persons over 65.  However, because no comparable data is available for previous years, these figures do not indicate whether the percentage of beneficiaries over 65 subject to representative payment has increased, decreased, or remained stable.
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� Many advocates argue that mandatory reporting, as a solution to elder abuse, was borrowed from the child protection area without clear consideration of its premises.  They argue that the elderly, as a category, are not children incapable of seeking help or making hard choices about living in an exploitative situation as opposed to a nursing home or other type of facility; and they have the right as adult citizens to make those choices.
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� Within this document, the term "guardianship services" is used to refer to a range of surrogate assistance including guardianship of the person, guardianship of the estate, and representative payeeship services.
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� Some jurisdictions have begun to appoint court officials to chase down delinquent accountings.  However, the enforcement mechanism breaks down where the only sanction open is removal of the guardian and no alternative guardian can be found.
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� In some jurisdictions, a request for restoration or modification of the guardianship may be made orally or by an informal letter to the court.
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� State benefit programs may offer similar arrangements.  However, this discussion is restricted to an examination of the most widely used federal programs.
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� 38 C.F.R. §3.353(e) (1987) (Veterans Administration) ("Whenever it is proposed to make an incompetency determination, the beneficiary will be notified of the proposed action and of the right to a hearing . . . Such notice is not necessary if the beneficiary has been declared incompetent by a court of competent jurisdiction or if a guardian has been appointed for the beneficiary. . ."); 20 C.F.R. §404.2030 (1988) (Social Security Administration) ("Generally, whenever we intend to make representative payment and to name a payee, we notify the beneficiary or the individual acting on his or her behalf, of our proposed actions.").
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� Veterans Administration figures indicate that 36% of veterans under representative payeeship are between the ages of 60 and 69 and about 25.7% are over the age of 70.  About 49.1% of the non-veteran incompetent adult beneficiaries are over the age of 60, and almost one-half of the over 60 group are over the age of 79.  Railroad Retirement Board data indicate that almost 65% of adult beneficiaries with agency appointed payees are 65 or older.  Fifty percent are women who are 65 or older.  Figures from the Department of Labor reveal that 72% of Federal Employees' Compensation beneficiaries under representative payeeship are over 60 years of age and 50% are over the age of 79.  For data from the Social Security Administration see supra, note 14.
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� Some courts will refuse to hear a guardianship petition if no guardian has been named in the petition.  See Report of the Michigan Adult Protective Services Task Force of the State Court Administrative Office and the Michigan Department of Social Services 28 (February 1986).


� We define public guardian in its narrowest sense.  The term is used loosely by many to describe any individual or entity designated by a government agency to provide services as a guardian, or even as a representative payee.  In this broader sense of the term, the public guardian need not be an employee of the government agency and may not even receive compensation from the government agency for the services provided.
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�  The study in Michigan would suggest that 80% of guardians and representative payees are non-professionals.  See Lauren Barritt Lisi and Penelope A. Hommel, Report on Survey of Programs Providing Guardianship and Representative Payee Services in the State of Michigan 1 (Ann Arbor, MI:  The Center for Social Gerontology, 1987).


�  In fact the Michigan Standards, upon which these standards are modeled, specifically indicated those standards which would apply to non-program guardians.  These standards are available as a model to states wishing to modify the national standards.





4 In general, provisions in this document which pertain to the duties of representative payees can only be enforced by the agency responsible for payment of benefits and appointment of the payee.  However an alternative method of ensuring compliance is possible where payee services are provided by a program funded by some source other than the ward's or beneficiary's estate.   In those instances, the funders of such programs can require compliance with the representative payee provisions of this document as a condition of continued funding.





5 The list of information to be gathered is derived in part from the list of inventory forms used by Support Services to Elders, Inc., San Francisco, California.  These forms are described and duplicated in: Jack B. McKay and Christine Rouse, Replication Manual (San Francisco:  Support Services for Elders, Inc.).





6 The following provisions of the client plan were suggested by Winsor Schmidt, Director and Associate Professor of Political Science, Center for Health Services Research, Memphis State University, and Erica Wood, Assistant Staff Director, American Bar Association Commission on Legal Problems of the Elderly.  Provisions were also adapted from the Model Guardianship and Conservatorship Statute, prepared by the Developmental Disabilities State Legislative Project of the ABA Commission on the Mentally Disabled §§17(2)(a) - (b) (1979).
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9 We are indebted to Vicki Gottlich, Staff Attorney, National Senior Citizens Law Center, for her suggestions with regard to this provision.








